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THE EUROPEAN INTEGRATED BORDER MANAGEMENT 


What are the human rights obligations of Frontex and its Member States at the 
borders of Europe? Who is responsible when the rights of people crossing those 
borders are breached? Those are the main questions that this book addresses while 
exploring the evolution of the European integrated border management (EIBM). 

The mode of administration of European borders has become a complex and 
polymorphous affair involving multiple actors working at different levels, with 
different competences and powers. In this context, borders are no longer lines 
on a map but enmeshed in a tapestry of different actors and technologies. This 
evolution not only tests the relationship between territory and public power, it 
also requires a different understanding of the responsibility for the exercise of that 
power by a panoply of actors. 

This book addresses the challenges related to the implementation of the EIBM 
and the human rights responsibilities that it can trigger. It entwines two separate 
but interlaced discourses: the first being a reflection on the concept of EIBM and 
its human rights impact; the second being the question of the attribution of inter- 
national responsibility for violations that occurred in the implementation of the 
EIBM. 
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Lobligation est efficace dès quelle est reconnue. Une obligation ne serait-elle 
reconnue par personne, elle ne perd rien de la plénitude de son étre. Un droit qui 
nest reconnu par personne nest pas grand-chose. 


Simone Weil, LEnracinement (Paris, Gallimard. 1943). 
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Introduction 


I. How to Navigate a Maze? 


In the early hours of 26 February 2023, an overcrowded boat, which left Turkey a 
few days before, capsized 150 metres from the Italian coast. The night before the 
incident, the European Border and Coast Guard Agency (Frontex) spotted the 
vessel and alerted the Italian authorities, which sent two patrol boats to intercept 
the ship, in accordance with the terms of Frontex joint operation Themis. The 
Italian coast guard did not intervene. The search and rescue capacity of other law 
enforcement authorities was limited. Misunderstandings and delays resulted in the 
death of more than 90 people, and more than 30 went missing. Whilst the victims’ 
bodies were still being recovered at sea, the many authorities involved started to 
shift the blame among themselves. Italy criticised Frontex for not having signalled 
the distress situation of the boat; Frontex replied that Italy had the primary respon- 
sibility for the search and rescue operations. In turn, the Italian authorities started 
investigating the coast guard in charge of search and rescue activities. The Italian 
minister of the interior then implied that migrants brought tragedy on themselves 
by attempting dangerous journeys,' and that Greece’s containment strategy pushed 
them on such journeys.’ In the same context, he also referred to the lack of ‘respon- 
sibility’ underlying migrants’ decision to embark on these crossings.’ But whose 
responsibility, precisely? 

Beyond the obscenity of blaming the victims and criminalising them, this situ- 
ation illuminates the intricate network of legal, administrative and enforcement 
powers governing border management in Europe. European borders are increas- 
ingly integrated and managed by a panoply of actors with different mandates and 
pertaining to different jurisdictions and legal frameworks. Lack of clarity in the 
nature and scope of their obligations towards migrants has a number of repercus- 
sions. On the one hand, it impacts the very performance of relevant obligations. 
Ambiguity as to who owes which duties to whom, and under which conditions, 
undermines compliance. The same ambiguity impairs the position of the victims, 


l Meloni, Piantedosi ‘slap’ for shipwreck victims (ANSA, 27 February 2023) www.ansa.it/english/ 
news/politics/2023/02/27/meloni-piantedosi-slap-for-shipwreck-victims-msf_e79d48c6-9562-4487- 
b4fd-d3a7e941d4ca.html. 

? Greece’ policies may affect migrant sea routes to Italy - Italian minister (Reuters, 1 March 2023) www. 
reuters.com/world/greeces-policies-may-affect-migrant-sea-routes-italy-italian-minister-2023-03-01/. 

3 Angelo Picarello, Meloni scrive alla Ue. Le opposizioni allattacco di Piantedosi (Avvenire, 28 February 2023) 
www.avvenire.it/attualita/pagine/meloni-scrive-alla-ue-urgente-intervenire-le-opposizioni-allattacco- 
di-pia. 
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who must identify each actor, their contribution to the harm suffered and the 
circumstances under which this is legally relevant for responsibility to arise. 
Frontex joint operations offer a perfect illustration of the complexity and the opac- 
ity surrounding multilateral cooperation in the field of border control, where the 
respective responsibilities of multiple actors involved are difficult to individuate. 

As I write these lines, we assist to the same scene in Greece, where a fishing boat 
capsized, taking with it, to around 5000 metres under the water, the vast majority 
of the 750 persons on board. While Frontex aerial surveillance spotted the over- 
crowded boat and transmitted the information to the Greek and Italian authorities, 
rescue activities were delayed and inadequate. The role of these national and supra- 
national actors in the shipwreck is still to be determined.* The conditions that render 
these shipwrecks possible are not only delays and misunderstandings but also the 
very structure of the laws and policies governing the administration of European 
borders, in the interstices of which ‘legal black holes’ are forged to evade responsibil- 
ity whenever a violation is revealed.° 

The European integrated border management (EIBM) and its implementa- 
tion by Frontex and the Member States challenge common assumptions regarding 
borders, human rights and the responsibility that their violation entails. This book 
is concerned both with the cooperation of states and the European Union (EU) in 
managing the external borders of the Schengen area of free movement - and with 
the legal challenges their concerted action can pose. It will explore the evolution of 
the EIBM and how it is implemented by Frontex. It will then identify the content 
and scope of international obligations binding the agency and the Member States 
participating in concerted border management activities. Finally, it will address 
the question of international responsibility for migrant rights violations that may 
occur during the implementation of integrated border management activities. 

The overall goal is to offer a guided tour of the legal labyrinth framing the 
administration of EU borders using the compass of international law. The study 
moves from the fundamental hypothesis that international law can provide some 
significant answers to questions arising from the diffusion of responsibility inher- 
ent to multi-actor situations such as the EIBM. Yet, the analysis also unfolds some 
of the limitations of the current legal framework structuring the predicament of 
people caught in the meshes of the EIBM. 


II. The EIBM, Frontex and the Changing 
Nature of Borders in Europe 


The European project has brought the image of national borders into perspective in 
various ways. On the one hand, the creation of an area of free movement implicated 


Frontex, Frontex statement following tragic shipwreck off Pylos (16 June 20223) https://frontex.europa. 
eu/media-centre/news/news-release/frontex-statement-following-tragic-shipwreck-off-pylos-dJ519p. 

>Ttamar Mann, ‘Maritime Legal Black Holes: Migration and Rightlessness in International Law’ 
(2018) 29 European Journal of International Law 347. 
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the growing inconsequentiality of internal borders; on the other hand, the duty 
to control the external borders of Europe shifted to its periphery. The abolition of 
internal border checks entrained a common effort to control the external borders 
of Europe.® The progressive integration of the European border administration 
aims to ensure harmonisation and burden-sharing among the Member States. 
However, the external borders of the Schengen area remain the borders of the 
Member States and therefore are controlled by national border control authorities. 
In this context, the concept of European integrated border management emerged 
to ensure the coordination of various domestic border control authorities and the 
application of common standards with a view to establishing ‘open, but controlled 
and secure borders.’ 

A dual logic underlies the EIBM, a logic of openness and closure. The EIBM 
attempts to reach a greater level of security while maintaining fluidity in the 
movement of goods, capital, services and (preselected) people. Technological 
advances facilitate the achievement of this dual objective, with many different 
actors involved in a complex dynamic of securitisation through digital and mili- 
tary tools. In turn, the EIBM expands the reach of European border controls. The 
EIBM rests on a ‘four-tier access control model’ comprising measures taking place 
in neighbouring and third countries, border control measures at the EU external 
borders, risk analysis, measures within the Schengen area and return activities.® 
Enforced through this model of diffused control, the European borders fulfil their 
exclusionary purposes even before the beginning of the migration journey and 
well beyond the territories of Member States. European borders are therefore both 
increasingly integrated, yet shifting in space, time and in how they are experienced. 
These concomitant tendencies challenge the orthodox conception of borders. 

In the common imagination, borders, like lines or fences, identify and 
protect the community they comprise. The symbolic force of this image reflects 
the modern conception of the sovereign right to control who enters the national 
territory. The European border integration process scatters this traditional idea 
of the border as both a stable line demarcating territorial boundaries and a 
defence technology. At the same time, it does not contradict the assumption 
according to which states have the right to control the entry of non-nationals 
into their territory.’ 

Borders are no longer exclusively represented by stable physical frontiers. They 
can take the form of paper walls, virtual fences or controls performed in coun- 
tries of origin and transit. As such, borders can shift in time and space, following 


® Here and in the following pages, I will use the term Europe as a synonym for the Schengen area, 
including the EU Member States and Schengen-associated countries. 

7 Commission, Guidelines for Integrated Border Management in the Western Balkans, 2007, 76; 
European Commission, EU Guidelines for Integrated Border Management in European Commission 
External Cooperation, European Commission, 2010, 23. 

8 Recital 11, Regulation (EU) 2019/1896 [2019] OJ L 295. 

? See most notably: ECtHR, Abdulaziz, Cabales and Balkandali, Appl No 9214/80 9473/81 9474/81, 
28 May 1985, para 67. 
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the journeys of migrants, both before their departure and after their arrival.!° 


These shifting patterns directly concern the conception of Europe and its borders. 
Borders are also no longer imagined solely as technologies of state power. They 
are controlled and secured by multiple authorities at various levels - national and 
supranational, public and private, direct and vicarious. Specialised agencies and 
private actors increasingly undertake immigration control functions previously 
dominated by state authorities. Moreover, third countries have become critical 
actors in implementing EU extraterritorial border controls. 

The European Border and Coast Guard Agency, better known by its acro- 
nym Frontex (from the French frontiéres extérieures), plays a pivotal role in the 
complex network of actors, practices and techniques constituting the EIBM. 
Frontex strengthens the control of the external borders by implementing the inte- 
grated management of Member States’ external borders.!! Its actions are meant to 
complement those of member states, to ensure the effectiveness and efficacy of the 
EU’s migration policy. 

The creation of Frontex was a compromise: while Member States retain the 
primary responsibility to control their respective borders, the agency reinforces, 
assesses and coordinates their border control activities. However, since its incep- 
tion - and despite its coordinative and technical role - Frontex has rapidly gained 
momentum and accumulated powers. The agency was created in 2005 with a 
budget of around six million euros.!? Seventeen years later, the agency’s budget 
has risen to more than 754 million euros.'? Beyond its growing financial resources, 
Frontex’s technical and operational powers have grown rapidly and consistently. 
Today, its role goes far beyond the ancillary position originally assigned. The most 
recent revision of Frontex’s founding regulation establishes a standing corps of 
10,000 border guards, including Frontex’s own staff, entrusted with the exercise of 
executive powers on the ground.'* 

With these expanding powers, Frontex has become the fulcrum of the EIBM. 
In implementing it, the agency and the Member States have committed to fully 
respecting fundamental (human) rights.’° Yet situations at the external borders 
of Europe often illuminate the disjunction between abstract commitments and 
their concrete implementation. The EIBM, in general, and Frontex’s activities in 
particular, disclose a variety of human rights implications. Over time, Frontex has 


10 The literature on the topic is vast. For a recent appraisal, see most notably: Ayelet Shachar, The 
Shifting Border: Legal Cartographies of Migration and Mobility: Ayelet Shachar in Dialogue (Manchester, 
Manchester University Press, 2020). 

11 Art 1, Regulation (EC) 2007/2004 [2004] OJ L 349/1. 

12 Frontex, Management Board Decision, Budget of the Agency for 2005, 30 June 2005. The follow- 
ing year, when the agency was fully operational, it had a budget of around 19 million EUR. Frontex, 
Management Board Decision, Budget of the Agency for 2006. 

13 Frontex, Management Board Decision 70/2022 adopting the Single Programming Document 
2023-2025 including the Multiannual Programming 2023-2025, the Work Programme 2023 and the 
Budget 2023. 

14 Art 55(7) and Annex V, Regulation 2019/1896. 

15 Art 1, Regulation 2019/1896. 
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attracted as much scholarly attention'® as criticism for its lack of human rights 
compliance.!” There have been frequent and severe criticisms, notably concern- 
ing violations of the prohibition of torture and refoulement and the holding of 
migrants in detention facilities in deleterious conditions. 

The ubiquitous nature of border controls, performed remotely through an arse- 
nal of new technologies and cooperative tactics, challenges the traditional notion 
of human rights jurisdiction linked to physical control over a territory or a person. 
The extraterritorial scope of many Frontex operations further entails serious legal 
challenges to hold the agency or the states it coordinates responsible for poten- 
tial human rights violations.!* The agency’s operations encompass the cooperative 
action of multiple state and non-state actors. In the event of a human rights viola- 
tion, these actors shield themselves behind the veil of legal uncertainty created by 
such cooperation. Frontex aims to buttress cooperation among domestic border 
control authorities and foster harmonisation of border control procedures. Yet, the 
agency magnifies existing challenges in allocating responsibility for the potentially 
harmful consequences of the operations it coordinates and supervises. 

The post-national shift of border control practices at the European level not 
only puts to test the relation between territory and public power, but also requires 
a different understanding of the responsibility ensuing from the exercise of that 
power by a panoply of different actors. This study highlights the potential disjunc- 
tion between the changing functions and shapes of borders and the protection of 
migrant rights, focusing on the legal implications of such a mismatch. 


III. Objectives and Structure of the Study 


The mode of administration of European borders has become a composite, hetero- 
geneous and polymorphous affair involving multiple actors working at different 
levels with different competences and powers. It is thus necessary to account for 


16 Among the numerous and diverse scholarly contributions, two monographs were specifically 
devoted to the many legal issues that Frontex arises: Roberta Mungianu, Frontex and Non-Refoulement: 
The International Responsibility of the EU (Cambridge, Cambridge University Press, 2016); Melanie 
Fink, Frontex and Human Rights: Responsibility in ‘Multi-Actor Situations’ under the ECHR and EU 
Public Liability Law (Oxford, Oxford University Press, 2018). 

Eg: CoE, Parliamentary Assembly, Frontex: Human Rights Responsibilities, Recommendation 
2016 (2013) 25 April 2013; OLAF, Final Report on Frontex, Case No OC/2021/0451/A1, 3 Mai 2021; 
European Parliament, Report on the fact-finding investigation on Frontex concerning alleged funda- 
mental rights violations, 14 July 2021. 

18 Anneliese Baldaccini, ‘Extraterritorial Border Controls in the EU: The Role of FRONTEX in 
Operations at Sea in Bernard Ryan and Valsamis Mitsilegas (eds), Extraterritorial Immigration 
Control: Legal Challenges (Leiden, Martinus Nijhoff, 2010); Melanie Fink, ‘A “Blind Spot” in the 
Framework of International Responsibility? Third Party Responsibility for Human Rights Violations: 
The Case of Frontex’ in Thomas Gammeltoft-Hansen and Jens Vedsted-Hansen (eds), Human Rights 
and the Dark Side of Globalisation: Transnational Law Enforcement and Migration Control (Abingdon, 
Routledge, 2016). 
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such complexity, not least because it creates a potential dispersion of responsibility; 
this study attempts to tackle this complexity using the vocabulary of international 
law. 

This book integrates the discussion about Frontex’s human rights responsi- 
bilities in the broader context of the European border integration process. What 
is the human rights impact of the European integrated border management 
implemented by Frontex and the Schengen Member States? What international 
obligations do the EU and its agency Frontex hold towards migrants attempting 
to cross the EU borders? Is it possible to hold Frontex and the Schengen Member 
States accountable for human rights violations occurring when they implement 
the EIBM? If it is, how should responsibility be distributed among them? These are 
some of the specific questions this book addresses and that continue to generate 
lively debates. The underlying theoretical question animating this study concerns 
how international responsibility is understood in an interdependent global society 
where borders are legitimised and operationalised in a post-national fashion. This 
crucially emerges from the evolution of the EIBM, an evolution that challenges 
traditional notions of border controls, as well as the principle of independent and 
exclusive responsibility in international law.’ 

Respectively, human rights violations occurring during Frontex operations 
implicate the personnel and equipment of both the agency and various states. 
In this complex situation, numerous actors are involved with different de iure 
mandates and de facto capabilities. In cases of migrant rights violations, these 
actors hand responsibility off to one another, blaming each other for the harmful 
consequences of their collective action (or inaction) at Europes borders. On the 
one hand, the public discourse often focuses on Frontex as the main actor of the 
EIBM. This shifts the blame to Frontex, distracting attention from member states’ 
role and their responsibility for any human rights violation at borders.” On the 
other hand, the agency has often diverted any human rights concerns towards the 
Member States, which retain primary responsibility for managing their sections of 
the external borders.”! 

When the actors controlling the European borders abuse their powers, and 
the rights of those subject to their coercive action are violated, three legal issues 
become crucial. First is the scope of these actors’ international obligations; second, 
the content of these obligations; and third, the distribution of responsibility among 
the various actors involved in wrongful conduct. 

This work does not assume that human rights violations generally occur during 
Frontex activities, nor does it try to prove that this is the case in concrete instances. 


19 Art 1, Articles on Responsibility of States for Internationally Wrongful Acts, with commentaries, 
Yearbook of the International Law Commission, 2001, vol II, Part Two; Art 1, Articles on Responsibility 
of International Organizations, with commentaries, Yearbook of the International Law Commission, 
2011, vol II, Part Two. 

20 Jorrit J Rijpma, Frontex: Successful Blame Shifting of the Member States?’ [2010] Análisis del Real 
Instituto Elcano (ARI) 1. 

21 Art 7, Regulation 2019/1896. 
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Instead, it explores the legal framework governing the agency’s actions to appraise 
its conformity with the international obligations of the EU and its Member States. 
EU law, international human rights and refugee law constitute the prism through 
which this work examines the challenges of Frontex activities. Accordingly, it 
delineates the pluralist legal framework on which these activities rest. Part of the 
study, therefore, consists of ‘mapping’ the legal labyrinth encompassing the inte- 
grated management of European borders. 

The elements outlined thus far determine the scope of this book. First, it 
focuses on the international responsibility of Frontex and the Member States for 
potential migrant rights violations that may occur during the implementation of 
the EIBM, in particular in the context of Frontex joint operations. Other breaches 
of international law (for instance, the law of the sea, or international criminal law) 
will be mentioned when relevant but will not receive detailed analysis. In this 
respect, a terminological caveat is in order. As this book will show, migrant rights 
derive from many different sources at various levels. To reflect the broad scope of 
the analysis, the term ‘migrant rights’ is used to capture the rights of people on the 
move under both human rights and refugee law.” In addition, the responsibility 
that derives from their violation is here understood in its narrow legal sense, as 
the legal principle governing the determination of the legal consequences ensu- 
ing from the violation of an international obligation.” That notwithstanding, this 
study will also offer a broader reflection on the accountability of public institutions 
in the performance of border control activities. 

Second, and related, this book will explore these questions from the perspec- 
tive of the legal responsibility of Frontex (and the EU) and the Member States for 
human rights violations at their borders. Therefore, it will not cover the human 
rights responsibility of private actors; but it will, incidentally, consider their inex- 
tricable influence on border control activities enforced by public actors. Third, 


22 To be sure, migrant rights and refugee rights are human rights. However, the interaction between 
human rights and refugee law remains a vast and complex topic. While some authors recognise the 
Refugee Convection as a human rights treaty; others treat the former as a lex specialis, as opposed to 
the lex generalis of human rights law. See respectively: Jane McAdams, Complementary Protection in 
International Refugee Law (Oxford, Oxford University Press, 2006) 1; James C Hathaway, The Rights 
of Refugees under International Law (Cambridge, Cambridge University Press, 2021) 158. However, 
the dichotomy between human rights and refugee rights has been questioned both normatively and 
descriptively. For a systematic appraisal of the interaction between the two regimes, see: Vincent Chetail, 
‘Are Refugee Rights Human Rights? An Unorthodox Questioning of the Relations between Refugee 
Law and Human Rights Law’ in R Rubio-Marin (ed), Human Rights and Immigration (Oxford, Oxford 
University Press, 2014) and references included therein. The debate about the value of the distinction 
between refugee and migrant rights has recently resurfaced with the adoption of the Global Compact 
on Refugees (GCR) and the Global Compact for Safe, Orderly and Regular Migration (GCM). See: 
Pia Oberoi, “Words Matter. But Rights Matter More’ (2018) 11 Anti-Trafficking Review 129; Cathryn 
Costello, ‘Refugees and (Other) Migrants: Will the Global Compacts Ensure Safe Flight and Onward 
Mobility for Refugees?’ (2019) 30 International Journal of Refugee Law 643; Annick Pijnenburg and 
Conny Rijken, ‘Moving Beyond Refugees and Migrants: Reconceptualising the Rights of People on the 
Move’ (2021) 23(2) International Journal of Postcolonial Studies 273. 

3 PCIJ, Case Concerning the Factory at Chorzów, (Jurisdiction) 26 July 1927, PCIJ Reports Ser A 
No 9, 21. 
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the main judicial fora addressed by the present study are the European Court of 
Human Rights (ECtHR), the Court of Justice of the European Union (CJEU) and 
the national courts of Member States, as far as they apply relevant rules of EU and 
international law. 

The book proceeds in two steps. First, it sets the scene by exploring the evolu- 
tion of the EIBM and introduce Frontex, its main actor. It analyses the development 
and functions of the agency in relation to its activities’ impact on migrant rights. 
Second, the study explores the question of international responsibility for potential 
human rights violations occurring during border control activities implemented 
by Frontex and its Member States.” 

Accordingly, chapter one provides an overview of the EIBM, its origin, devel- 
opment, legal basis and its main logics and functions. The chapter introduces all 
the relevant actors operating in the intricate web of the EIBM and situates Frontex 
in the broader picture of the border integration process. After a bird’s-eye view 
of the EIBM and its manifold implications, chapter two zooms in on Frontex, the 
‘anchor stone’ of the EIBM.” It closely analyses Frontex’s role in assembling the 
actors, practices and techniques constituting the EIBM. Along with Frontex’s legal 
framework, this chapter explores the agency’s main tasks and functions to identify 
the human rights implications of its activities. 

Against this background, the following chapters, respectively, address the 
content of the international obligations binding Frontex and the Member States in 
implementing the EIBM, their scope of application and the distribution of respon- 
sibility for their violation. Chapter three explores the pluralistic legal framework 
within which Frontex and the Member States operate. The analysis of the law 
applicable to their activities will prepare the ground for their evaluation through 
the prism of international law. The interplay of international refugee law, human 
rights law and EU law illuminates the impact of Frontex activities on people on the 
move towards Europe. Chapter four then defines the scope of application of the 
legal framework previously discussed. It focuses particularly on the extraterritorial 
reach of EIBM measures implemented by Frontex and the Member States, with 
a view to determining the jurisdictional limits of their international obligations 
under EU and international law. 

Last, chapter five addresses the question of attribution of responsibility in the 
complex situation of Frontex operations and maps the different ‘levels’ of respon- 
sibility for human rights violations occurring during the management of the 
European borders by the agency, its Member States and third countries cooperat- 
ing with them. The aim is to define whether the sharing of competences among 
various actors participating in these operations can lead to their shared responsi- 
bility for human rights violations. 


24 Various states participate to different extents in Frontex’s activities. As there are states who contrib- 
ute to the agency’s activities which are not EU or Schengen-associated states, in the following analysis 
I will generally refer to them as ‘Frontex and its Member States. 

25 See eg: Frontex’ Programme of Work 2009, 14; Frontex’ Programme of Work 2011, 15. 
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By way of conclusion, the study summarises its findings and draws some 
lessons learned for border control activities. Yet, the result will not constitute a 
‘how-to book’ on allocating international responsibilities in complex situations, 
using Frontex operations as a case study. Instead, I propose a reflection on the 
limits and potential of the regime of international responsibility in the context of 
complex organisations. Ultimately, this study cannot and will not find unique and 
compelling answers to all the questions that it raises, but - I hope — it will offer 
more insight and understanding of the many paths that can be taken in the quest 
for responsibility in complex situations like those at the borders of Europe. 


ji 


The European Integrated 
Border Management 


I. Introduction: Boundaries, 
Frontiers and Borders in Europe 


In common speech, the words ‘frontier’ and ‘boundary’ are generally used almost 
interchangeably. It does not take much reading in relevant literature to discover 
that a distinction exists, however, and it is quite significant.' For the present 
purposes, the word ‘frontier’ implies what it indicates etymologically: that which 
is ‘in front.” The frontier as a political institution can be described as a defence 
line.? In this sense, the couple ‘frontier’ and ‘control cannot be divorced. The 
word ‘boundary, on the other hand, immediately points to its principal function, 
which is to establish the limits (the bounds) of a given political or social unit. An 
internal bond fastens everything within a boundary, and this is the final aim of 
boundaries: ensuring internal unity. The concept of border pairs these two dimen- 
sions: it epitomises the limits of territorial sovereignty and, at the same time, it 
represents a ‘marker of identity’ of national communities. Boundaries produce 


It would be impossible to give a complete account of all the works devoted to boundaries and 
frontiers. It suffices to mention here some of the works that lawyers, geographers, anthropologists 
and philosophers dedicated to this question over the years: Paul de Geouffre de La Pradelle, La 
Frontiére: Etude de Droit International (Paris, Editions Internationals, 1928); Samuel Whittemore 
Boggs, International Boundaries: A Study of Boundary Functions and Problems (New York, Columbia 
University Press, 1940); Charles De Visscher, ‘Problémes de Confins en droit international public’ 
(1970) 56 Bulletins de Académie Royale de Belgique 70; JR Victor Prescott, Boundaries and Frontiers 
(Abingdon, Taylor & Francis, 1978); Didier Bigo, Riccardo Bocco and Jean-Luc Piermay, “‘Logiques 
de Marquage : Murs et Disputes Frontaliéres’ (2009) Cultures & Conflicts 7; David Miller and Sohail H 
Hashmi, Boundaries and Justice: Diverse Ethical Perspectives (Princeton, Princeton University 
Press, 2001); Seyla Benhabib, ‘Borders, Boundaries, and Citizenship (2005) 38 PS: Political 
Science and Politics 673; Daniel-Erasmus Khan, “Territory and Boundaries’ in Anne Peters and 
Bardo Fassbender (eds), The Oxford Handbook of the History of International Law (Oxford, Oxford 
University Press, 2012); Giuseppe Nesi, ‘Boundaries, in Marcelo G Kohen, Mamadou Hébié and 
Giuseppe Nesi (eds), Research Handbook on Territorial Disputes in International Law (Cheltenham, 
Edward Elgar, 2018). 

? Kristof D Ladis, “The Nature of Frontiers and Boundaries’ (1959) 49 Annals of the Association of 
American Geographers 269. 

3 Didier Bigo, ‘Frontières, territoire, sécurité, souveraineté (2011) CERISCOPE Frontières. 
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forms of inclusion and exclusion that affect the enforcement and materialisation 
of borders, which themselves contribute to the reproduction of boundaries.* 

Traditionally, international law recognises borders as the perimeter of terri- 
torial sovereignty. State sovereignty, and the equality that flows from it, rests 
on the notion of exclusive authority over discrete portions of territory delim- 
ited by territorial boundaries. Borders represent the dividing lines between 
one sovereign entity and another.” The delineation of territorial boundaries is 
therefore the essential framework within which states’ interests are expressed 
and concerning which they interact and collide. In a world of equal and inde- 
pendent states, stable borders are coterminous with a stable international legal 
system.’ At the same time, borders have become more and more permeable to 
international law. Most notably, international human rights law pierces states’ 
borders and requires states to account for the treatment of people within their 
territory. That notwithstanding, the whole rhetoric of ‘permeability’ supports 
the notion of borders as predetermined physical barriers, a notion that, as the 
following pages will reveal, has been overhauled by the current reality of delo- 
calisation of border controls.® 

Modern states monopolised the legitimate means of movement across 
spaces.” By drawing a distinction between nationals and non-nationals, borders 
legitimate states’ exclusion of aliens from their territories. This is still reflected 
in human rights law and its failure to fully recognise a right to freedom of move- 
ment across countries.!° The European project has challenged the conventional 
understating of borders.'! Under EU law, border checks on the movement of 
goods, persons, services and capital among Member States have been elimi- 
nated to buttress the EU internal market.” The realisation of a European area of 
freedom of movement has brought the representation of national borders into 
perspective in two different ways. First, this area of freedom of movement strives 


Carolin Fischer, Christin Achermann and Janine Dahinden, ‘Revisiting Borders and Boundaries: 
Exploring Migrant Inclusion and Exclusion from Intersectional Perspectives’ (2020) 17 Migration 
Letters 477. 

5ICJ, Frontier Dispute (Benin v Niger), Judgment of 12 July 2005, ICJ Reports 90, para 124. 

6 Malcolm N Shaw, “The Heritage of States: The Principle of Uti Possidetis Juris Today’ (1997) 67 
The British Yearbook of International Law 75, 75. 

71CJ, Corfu Channel Case, Judgment of 9 April 1949, ICJ Reports 4, 35; UN GA, Declaration on 
Principles of International Law concerning Friendly Relations and Cooperation among States in 
accordance with the Charter of the United Nations, A/RES/2625(XXV), 24 October 1970. 

8 Alison Kesby, “The Shifting and Multiple Border and International Law’ (2007) 27 Oxford Journal 
of Legal Studies 101. 

John C Torpey, The Invention of the Passport: Surveillance, Citizenship and the State (Cambridge, 
Cambridge University Press, 2018) 6-8. 

10 See ch 3, s IV.D. 

11 Elspeth Guild, Moving the Borders of Europe, Inaugural lecture (Nijmegen, University of Nijmegen, 
2001). 

Art 3, Treaty on European Union (Treaty of Maastricht), OJ C 191, 7 February 1992 (entry into 
force: 1 November 1993) as subsequently amended. 
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to trigger a new post-national identity, which can be summed up in the concept 
of European citizenship. Second, freedom of movement has been set above the 
control of national borders. !° 

Yet, the free movement of people was not conceived to challenge traditional 
notions of borders. The right of free movement under EU law can be assimi- 
lated to the right to free movement within a state’s borders under international 
law.!4 What has brought the concept of borders as material barriers into question 
is their operationalisation by multiple authorities enforcing them in different 
places and at different times. The transfer of prerogatives from the states to the 
EU created a situation where concurrent entities have certain powers over the 
same territory. 

Borders are no longer imagined solely as technologies of state power. They are 
controlled by a multiplicity of different authorities at various levels - national and 
supranational, public and private, direct and vicarious. Borders are also no longer 
represented exclusively as stable physical frontiers. They can take the form of 
paper walls, virtual fences or controls performed in countries of origin and transit. 
As such, borders can shift in time and space, following the journeys of migrants, 
both before their departure and after their arrival. These shifting patterns directly 
concern the representation of the borders of Europe. 

This chapter outlines the process of European border integration to contextualise 
the concerted border control activities of the European Border and Coast Guard 
Agency (Frontex) and the Member States. In so doing, it explores the changing 
nature and functions of borders arising from the juxtaposition of various intertwin- 
ing authorities exerting control over European borders. I begin, therefore, with an 
overview of the gradual integration of border management in Europe (Section II). 
This is followed by an elucidation of the functions of the European border inte- 
gration process, underlining the pivotal role played by Frontex (Section III). 
The analysis culminates in a reflection on how this process has influenced how 
European borders are conceived, controlled and experienced (Section IV). Apart 
from introducing the concept of integrated border management, this chapter 
seeks to offer a bird’s-eye-view of the multiplication of European borders and the 
implications of their pervasive control for people crossing them. 


II. The Europeanisation of Border Controls 


Before World War I, the European continent did not know systematic border 
controls.'° During the late nineteenth century, travellers needed a carte de visite 


13 Elspeth Guild, The Legal Elements of European Identity: EU Citizenship and Migration Law (Alphen 
aan den Rijn, Kluwer Law International, 2004) ch 2. 

14 ibid 25. 

15 The most notable exceptions to this general rule were the borders with the Russian and Turkish 
empires. 
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rather than a passport.'© In the aftermath of World War II, the first moves were 
made to lessen the controls introduced in the wake of both conflicts. With the 
implementation of the Schengen Agreements,” their extension to most EU Member 
States, and their incorporation in EU law with the Treaty of Amsterdam,!® the 
late nineteenth-century situation in Europe seemed almost to be re-established.” 
Yet, the gradual development of an area of free movement and the suppression 
of internal border checks implied their transfer to the external borders of the 
Schengen area.” As internal border checks were abolished within the Schengen 
area, controls at the external borders were needed to safeguard internal security 
and prevent illegal immigration.”! 

The Schengen acquis comprises a set of rules enabling the proper functioning 
of the Schengen area. It is now codified in the Schengen Borders Code (SBC), 
which constitutes the legal framework for the control of the external borders of 
the Schengen area.” The Schengen area comprises all EU Member States, except 
for Denmark and Ireland - and formerly the UK” - as well as non-EU coun- 
tries (Norway, Iceland, Switzerland, Lichtenstein). Moreover, the complete lifting 
of internal border checks between Schengen Member States has been postponed 
with regard to Bulgaria, Cyprus and Romania.”* 


16 Kees Groenendijk, ‘Reinstatement of Controls at the Internal Borders of Europe: Why and Against 
Whom?’ (2004) 10 European Law Journal 150. 

17 Agreement between the governments of the States of the Benelux economic union, the Federal 
Republic of Germany and the French Republic on the gradual abolition of checks at their common 
borders, 14 June 1985 (Schengen Agreement); Convention implementing the Schengen Agreement 
of 14 June 1985 between the governments of the States of the Benelux economic union, the Federal 
Republic of Germany and the French Republic on the gradual abolition of checks at their common 
borders, 19 June 1990, OJ L 239, 22 September 2000. 

18 Treaty Amending the Treaty on European Union, the Treaties Establishing the European 
Communities and Certain Related Acts of 2 October 1997 (Treaty of Amsterdam), OJ C 340/1, 
10 November 1997, entry into force: 1 May 1999. 

Under Art 77(1)(a), Treaty on the Functioning of the European Union, (Consolidated version) 
7 June 2016, OJ C202/1. 

20 Among the vast literature, see in particular: Guild (n 11); Bigo Didier and Guild Elspeth, Controlling 
Frontiers: Free Movement into and Within Europe (Farnham, Ashgate, 2005). 

21 Art 17, Schengen Agreement. 

22 Regulation (EU) 2018/1240 [2018] OJ L 236/1. 

23 TFEU, Protocol No 22 on the position of Denmark, Art 4. Protocol No 21 on the Position of the 
United Kingdom and Ireland in Respect of the Area of Freedom, Security and Justice, annexed to 
the TFEU [2016] OJ C202. With regard to the UK, alongside the 2019 Withdrawal Agreement, the 
UK and the EU adopted a Political Declaration where the parties committed to ‘cooperate to tackle 
illegal migration, including its drivers and its consequences, whilst recognising the need to protect the 
most vulnerable. This would be achieved through cooperation with Frontex and Europol. See, Political 
declaration setting out the framework for the future relationship between the European Union and the 
United Kingdom, OJ C 384 1/178, 12 November 2019, para 114; Agreement on the withdrawal of the 
United Kingdom of Great Britain and Northern Ireland from the European Union and the European 
Atomic Energy Community, 17 October 2019. 

24 This is stipulated by the respective Act of Accession. Nonetheless, a simplified regime for the control 
of persons at the external borders of these countries was introduced. See: Decision No 565/2014/EU, OJ 
L 157, 27 May 2014. 
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The gradual integration of the management of the EU external borders has 
been regularly presented as a necessary corollary for abolishing internal border 
checks. Member States, however, remain responsible for their respective sections 
of the external borders.” The progressive Europeanisation of border management 
has been principally realised through minimum harmonisation, mutual recogni- 
tion and operational cooperation. This soft integration method has been put to the 
test in recent years, when the ideal of a “Europe without borders’ appeared to be 
crumbling under the pressure of security threats, the 2015 migration crisis and the 
COVID-19 pandemic.”¢ 


A. The Integration of Border Controls as a Shared 
Competence 


The abolition of internal border checks between Member States triggered the 
expansion of the EU’s control over external borders. Article 77 of the Treaty on 
the Functioning of the European Union (TFEU) is the current legal basis for EU 
competence in the area of border management.” Accordingly, the EU is mandated 
to ensure the efficient control of external borders and the absence thereof within 
the Schengen area,”* as well as to gradually introduce the integrated management 
of external borders.”’ To this end, the Union adopts ‘any measure necessary for the 
gradual establishment of an integrated management system for external borders.’ 

EU policies on border checks, asylum and immigration are covered by the 
scope of the EU area of freedom, security and justice. The EU and its Member 
States exercise a shared competence in this area.7! Member States are free to decide 
on the volume of admission of migrants within their territories.’ However, the 
EU has enlarged its competence in establishing a common immigration policy. As 
a result, today, almost every aspect of migration governance - outside and within 
Europe - has a supranational dimension. 

The EU and the Member States may legislate and adopt legally binding acts in 
shared competence areas.’ This situation may change inasmuch as the Union exer- 
cises its competence to exhaustively regulate a matter, for the Union's action excludes 


25 Art 7, Regulation (EU) 2019/1896 [2019] OJ L 295. 

?6See: Jorrit J Rijpma and Melanie Fink, “The Management of The European Union's External 
Borders, in Philippe De Bruycker and Lilian Tsourdi (eds), Research Handbook on EU Asylum and 
Migration Law (Cheltenham, Edward Elgar, 2022). 

27 Treaty on the Functioning of the European Union (Consolidated version) [2016] OJ C202/1 
(TFEU). 

28 Art 77 (1)(a)(b), TFEU. 

2 Art 77 (1)(c), TFEU. 

30 Art 77 (2)(d), TFEU. 

31 Art 4 (2)(j), TFEU. 

32 Art 79 (5), TFEU. 

33 Art 2 (2), TFEU. 
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the power of Member States to compete in the same field of legislation. This constraint 
on Member States’ competence derives from the principle of sincere cooperation, 
according to which the Union and Member States ‘shall refrain from any meas- 
ure which could jeopardise the attainment of the Union's objectives.*4 In sum, the 
shared competence initially allows the Union and Member States to regulate various 
matters in tandem;*° when the Union takes action and legislates comprehensively 
in a given field, Member States are prevented from adopting inconsistent legislation 
on the same matter. It follows that the competence of the Union has an expanding 
potential that depends on the timing and modalities of its exercise.*° Conversely, 
achieving shared objectives relies significantly on the will of Member States.’ 

Initially, Member States were reluctant to unify external border management and 
partially delegate their border control powers. Such operations have generally been 
perceived as practically complex, given the multitude of national border control 
agencies, and politically problematic, as the control of national borders is a symbol of 
national sovereignty. The Treaties, therefore, include several ‘counter-constraints’ to 
the exercise of the Union’s competences. These limits, established under Article 4(2) 
Treaty on the European Union (TEU) and Articles 72 and 73 TFEU, mainly concern 
maintaining law and order and safeguarding the internal security of EU Member 
States. The Union is prevented from regulating these policy areas, which are 
profoundly related to border control, and to the very idea of territorial sovereignty. 

In such a context, the European integrated border management (EIBM) is imple- 
mented as a shared responsibility of the national authorities responsible for border 
management and Frontex, the European Union Border and Coast Guard Agency.** 
Member States are the primary responsible for managing their external borders, in 
their interest and in the interest of all other Member States. Frontex supports the 
Member States in implementing EIBM measures by ‘reinforcing, assessing and coor- 
dinating’ their actions.’ That notwithstanding, the idea of a ‘shared responsibility’ 
of Member States and Frontex emphasises how controlling the external borders is 
a common interest that requires an appropriate legal and institutional framework. 


B. The (Dis)Integration of Internal Border Controls 


In 2015, 30 years after the signing of the Schengen Agreement, several EU Member 
States reintroduced controls at their internal borders. This decision was dictated 


34 Art 4 (3), TFEU. 

35 The list of shared competences included in Art 4 (2) TFUE is not exhaustive. 

36 Allan Rosas, ‘Exclusive, Shared and National Competence in the Context of EU External Relations: 
Do Such Distinctions Matter?’ [2014] The European Union in the World 17, 22. 

37Miguel Angel Acosta Sanchez, ‘An Analysis of Integrated Management of the External Borders 
of the European Union’ [2020] Paix et sécurité internationales: Journal of International Law and 
International Relations 121, 126. 

38 Art 7, Regulation 2019/1896. 

3 Art 7(4), Regulation 2019/1896. 
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in the specific case of France by the state of emergency created by terroristic 
threats and in all the others by the migratory pressures and the serious deficien- 
cies in external border controls in the wake of the so-called ‘2015 refugee crisis. 
Underlying the decision to introduce and then prolong internal border checks, 
one finds a discourse based on the threat to public order and internal security that 
irregular migrants allegedly represent for the whole EU system.*° 

Articles 25 and 26 of the SBC provide Member States with the faculty to 
temporarily reintroduce internal border controls in exceptional situations, in 
cases of serious threat to public policy or internal security.*! Article 29 of the SBC 
further provides for a specific procedure applicable as extrema ratio when the 
overall functioning of the Schengen free-movement area is at risk ‘as a result of 
persistent serious deficiencies relating to external border control. This provision 
allows Member States to introduce internal border checks for an additional six 
months, which can only be renewed three consecutive times for similar six-month 
periods. The EU Member States, however, reintroduced and prolonged border 
controls more than 300 times since 2006. Yet the reintroduction and prolonga- 
tion of border controls should in principle be an exceptional measure of last resort, 
whose use and abuse has been sanctioned by the CJEU.” 

Faced with the endogenous problem of Member States re-establishing border 
controls and the exogenous challenge of increasing migratory pressure, the Union 
could not remain idle. It has elaborated a composite strategy of emergency and 
long-term measures mainly focused on border controls and securitisation.“ On 
many occasions, the Commission has recognised the importance of framing a 
common policy on asylum, immigration and external border control based on soli- 
darity between Member States and fairness to third-country nationals. However, 
the need for a systematic approach to migration phenomena has yet to lead to a 
genuinely European asylum system, with uniform international protection status 
and a common procedure across the Union. On the contrary, the first action 


4° Council Implementing Decision setting out a Recommendation for prolonging temporary internal 
border control in exceptional circumstances putting the overall functioning of the Schengen area at 
risk, 13979/16, 11 November 2016. 

# Regulation (EU) 2016/399 [2016] OJ L 77/1 (Schengen Borders Code). 

#2 For a full list of notifications of the temporary reintroduction of border control at internal borders 
pursuant to Article 25 et seq of the SBC, see: https://home-affairs.ec.europa.eu/policies/schengen- 
borders-and-visa/schengen-area/temporary-reintroduction-border-control_en#:~:text=The%20 
Schengen%20Borders%20Code%20(SBC,public%20policy%200r%20internal%20security. 

#3 Joined Cases C-368/20 and C-369/20, NW v Landespolizeidirektion Steiermark, ECLI:EU:C:2022:298, 
26 April 2022. See also: Stefan Salomon and Jorrit Rijpma, ‘A Europe Without Internal Frontiers: 
Challenging the Reintroduction of Border Controls in the Schengen Area in the Light of Union 
Citizenship’ (2023) 24 German Law Journal 281. 

44 Communication from the Commission, Back to Schengen - A Roadmap, COM(2016) 120, 
4 March 2016. 

4 For further analysis see: Philippe De Bruycker, Francesco Maiani and Vincent Chetail (eds), 
Reforming the Common European Asylum System: The New European Refugee Law (Leiden, Martinus 
Nijhoff, 2015). 
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was to protect the external borders. The road to harmonisation was paved with 
increased efforts in the domain of external border control.*° 

In the aftermath of the so-called “European refugee crisis, the reintroduction 
of internal border controls by various EU Member States may be interpreted as 
sovereign resurgence - a measure to resist the supranational assault. A differ- 
ent interpretation would describe the situation as ‘a crisis of borders, mainly due 
to a ‘federalist deficit’ in the edifice of the Union.*” According to this view, the 
incomplete spoliation of Member States’ competences over border management 
has impeded the EU’s promise to create an area of freedom, security and justice. 
The creation of an integrated administration of EU borders is therefore regarded 
as indispensable for the European area of free movement. Along these lines, in 
2017 and 2021, the Commission proposed to amend the SBC to better address ‘the 
shortcomings in the Union’s management of the external borders.*® 

Meanwhile, migration management practices obstruct, complicate and 
prolong the migration trajectories to and across the EU, exposing migrants to 
violence and fundamental uncertainty. The Mediterranean Sea has become one of 
the world’s deadliest and most dangerous migration routes, especially for women 
and children; on the mainland, pushbacks, collective expulsions and violence 
too regularly ending in fatalities have become the norm;”” and transit spaces, such 
as hotspots, railways, informal camps or detention centres have become the site of 
increasingly coercive policies.°! 

Against the dark background of migrants’ necropolitical experiences,” 
and despite the reticence and resistance of Member States, the control over 
national borders - the last bastion of national sovereignty? - has gradually 
been corroded in the sense of supranational management of borders at the EU 


46 Communication from the Commission, Back to Schengen - A Roadmap, COM(2016) 120, 
4 March 2016. 

47 Mario Savino, ‘La Crisi Dei Confini’ [2016] Rivista trimestrale di diritto pubblico 739. 

48 See, European Commission Proposal for a Regulation of The European Parliament and the Council 
amending Regulation (EU) 2016/399 as regards the rules applicable to the temporary reintroduction of 
border control at internal borders, COM(2021) 891 final, 14 December 2021. 

4 See, among various sources: UNICEF, A Deadly Journey for Children the Central Mediterranean 
Migration Route, February 2017; OHCHR, Unsafe and Undignified: The Forced Expulsion of Migrants 
from Libya, May 2021. 

5° ECtHR, M.H. and Others v Croatia, Appl Nos 15670/18 and 43115/18, 18 November 2021; Report 
of the Special Rapporteur on the human rights of migrants, Felipe Gonzalez Morales, Report on means 
to address the human rights impact of pushbacks of migrants on land and at sea, AJHRC/47/30, 12 May 
2021; Report of the Special Rapporteur on the human rights of migrants, Felipe Gonzalez Morales, 
Human rights violations at international borders: trends, prevention and accountability, AJHRC/50/31, 
26 April 2022, paras 27-39. 

51 Leonie Ansems de Vries and Elspeth Guild, ‘Seeking Refuge in Europe: Spaces of Transit and the 
Violence of Migration Management’ (2019) 45 Journal of Ethnic and Migration Studies 2156. 

52 First introduced by Achille Mbembe, the notion of ‘necropolitics’ refers to the brutal forms of 
oppression in colonial spaces. Here, I use it to mark the (neo)colonial violence of the EU border prac- 
tices. Achille Mbembé, ‘Necropolitics’ (2003) 15 Public Culture 11. 

53 Catherine Dauvergne, ‘Sovereignty, Migration and the Rule of Law in Global Times’ (2004) 67 The 
Modern Law Review 588. 
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level. The underlying logic is an attempt to find strength in the Union against 


unfathomable ‘external threats.*4 


C. Bounded Solidarity at the EU External Borders 


While much disagreement exists on the solidaristic protection of refugees, Member 
States agree on the necessity to protect the EU external borders and prevent the 
threat of irregular migration. The perception of an immigration-related threat 
may simultaneously destabilise and unify a community.” It can spread a disrup- 
tive sense of fear of the other, while improving the narrative of shared identity and 
concrete cooperation against the perceived external danger. The securitisation of 
the European external borders emerges as the result of a widespread sense of fear. 
A fear that may be politically manipulated in societies where the majority of indi- 
viduals live in precarious socio-economic situations, where the other is seen as an 
enemy or, at best, an unwelcome competitor. 

The idea of a Union against an external threat, with its external borders 
functioning as a cordon sanitaire, underlies the COVID-19 travel restric- 
tions.°° In the wake of the COVID-19 global pandemic, Schengen Member 
States took different and uncoordinated border control measures, including 
the reintroduction of temporary internal border controls, travel restrictions or 
entry and exit bans.” As a response to incoherent action by the Member States, 
the Commission stressed the importance of maintaining the functioning of 
the internal market and that internal border checks should be introduced only 
in extremely critical situations, in accordance with the SBC.** Internal border 
checks should be justified only for reasons of public policy or internal security 
proportionate to the health of the individual concerned, and they should guar- 
antee the principle of non-discrimination between EU citizens, who cannot be 
refused entry in a Member State but should be granted access to appropriate 
health care.°? 


54 See Recitals 1 and 9, Regulation 2019/1896. 

55 See Denis Duez, ‘LEurope et Les Clandestins: La Peur de lautre Comme Facteur d'intégration? 
[2008] Politique européenne 97. 

56 On the compatibility of these restrictions with international law, see: Vincent Chetail, ‘Crisis Without 
Borders: What Does International Law Say About Border Closure in the Context of Covid-19? (2020) 2 
Frontiers in Political Science; Carla Ferstman and Andrew Fagan (eds), Covid-19, Law and Human Rights: 
Essex Dialogues (Colchester, University of Essex, 2020); Alessandra Spadaro, ‘COVID-19: Testing the 
Limits of Human Rights’ (2020) 11 European Journal of Risk Regulation 317. 

°7 For a complete reconstruction of all the measures adopted by Member States, see: Sergio Carrera 
and Ngo Chun Luk, ‘Love Thy Neighbour? Coronavirus Politics and Their Impact on EU Freedoms and 
Rule of Law in the Schengen Area (CEPS 2020) No 2020-04. 

58 Commission, COVID-19: Guidelines for border management measures to protect health and 
ensure the availability of goods and essential services, C(2020) 1753 final, 16 March 2020, para 18. 

5 ibid, paras 11 and 19-25. 
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Yet, with regard to the control of the EU’s external borders, Member States can 
refuse entry to third-country nationals if they are considered a threat to public 
health. Furthermore, Member States were granted wide flexibility regarding the 
reception conditions of asylum seekers during the pandemic.*! This prompted the 
use of ‘quarantine ships’ in Italy and Malta, with several harmful consequences for 
the migrants held on these vessels. While any refusal-of-entry decision should 
be proportional and non-discriminatory, the Commission also recommended 
the European Council adopt a “Temporary Restriction on Non-Essential Travel to 
the EU’ for application in the EU+ area. The core idea behind this Temporary 
Restriction was that the EU’s external border should act as a ‘security perimeter for 
all Schengen states. 

The same ‘circumstantial unity stemming from converging interests in 
protecting borders and containing migrants was the main driver of the Union's 
policy response to the exodus of refugees in the aftermath of the 2022 Russian 
invasion of Ukraine. The activation of the Temporary Protection Directive as a 
reaction to this exceptional situation has been widely portrayed as an expression 
of unprecedented solidarity. Nonetheless, this generous approach was limited to 
Ukrainian nationals and refugees residing in Ukraine.*” Europe’s double standard 
for admitting and treating refugees is well-documented and heavily criticised. 
Yet again, this ‘unequal solidarity; and the creation of a hierarchy of refugees 
that it implies, reflects the deterrence paradigm ordinarily performed by the EU 
and its Member States and aimed at containing undesirable migratory movement. 
The Russian invasion of Ukraine risks destabilising the EU’s power and security 
structures. The Union had no alternative but to open its borders to secure its unity 
against an external existential threat. 
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The predominant deterrence practice to counter a threat of irregular immi- 
gration through immobilisation can rapidly morph into facilitation of mobility 
of certain groups of migrants if a larger geopolitical threat so requires.”” The 
administration migration movements are enacted not only by obstructing legal 
admission and enforcing detention, but also by facilitating (what is perceived as 
good) mobility. This corroborates the idea of the EU external borders as bounda- 
ries that produce differentiated forms of inclusion and exclusion to ensure internal 
unity and maintain the status quo. 


II. The EIBM: Evolution of a Multifaceted Concept 


The EIBM has a relatively short history, but a broad spectrum of implications. 
It developed progressively from a system of intergovernmental exchange to one 
of enhanced supranationalisation.’! The idea of integrated border management 
is not unique to the EU. In many parts of the world, it equates to greater effi- 
ciency in border control cooperation at the domestic level.” Yet elsewhere in the 
world, it has been developed at the national level or within a closed circle of border 
and customs administrations. In contrast, the composite structure of the EIBM 
requires coordinating different authorities at the local, national and supranational 
levels. The main complexity of the EIBM originates in the special nature of the EU, 
which is neither a federation of states nor an ordinary international organisation.”° 
The EU borders are divided into many national segments controlled by an even 
greater number of authorities with different powers and mandates. 

The European Border and Coast Guard Agency (Frontex) was precisely 
conceived in response to the fragmented border services controlling the exter- 
nal borders of the Schengen area. It plays a pivotal role in the gradual integration 
of European borders.”* At the same time, however, its coordinative and super- 
visory functions magnify the complexity of the EIBM, raising questions about 
whether this composite network of border enforcement actors complies with EU 
and international law - and about its responsibility for the (mis)management 
of the EU borders. Most notable is the fragmentation in Frontex operations of 
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law-enforcement powers among multiple authorities belonging to different legal 
orders at various levels; it can present serious challenges in attributing a given 
conduct and its harmful consequences to every actor involved. We will discuss the 
attribution of responsibility issue later in this work. For the moment, I shall stress 
that this multiplicity of actors contributing to the EIBM to different extents implies 
significant difficulties in reconciling their standards, functions and methods. 


A. Genesis and Structure of the EIBM 


The multifaceted concept of integrated border management started circulating 
in EU policy documents in the early 2000s, most notably in the EU Schengen 
Catalogue, collecting recommendations and best practices for border controls.” It 
included the so-called ‘integrated border security model’ encompassing all aspects 
of the EU border policy and characterised by a logic of diffused control.’ This 
precursor of the EIBM anticipated the idea of articulating border controls along 
a pattern of concentric circles, or levels of control, starting with pre-border meas- 
ures in countries of origin and transit, supported by bilateral and international 
cooperation; continuing with measures at external borders; followed by further 
activities inside the territory of Schengen states.’”” 

The emphasis on border security rather than border management underlines 
the main goal of the model: ‘to safeguard internal security.’* Moreover, differ- 
ences between Member States regarding the interpretation and implementation 
of the Schengen rules have led the Commission to advocate the establishment of 
a ‘coherent legal framework’ to avoid security deficiencies and ‘enhance the fight 
against illegal immigration.” The imminent EU enlargement and the risks related 
to potential deficiencies in applying Schengen standards in new Member States 
also preoccupied EU institutions. It is precisely the need for harmonising those 
standards to ensure securitisation of external European borders that prompted the 
establishment of Frontex, the European Border and Coast Guard Agency. 

The first formal step towards the establishment of the EIBM can be traced 
back to the Laeken European Council of December 2001, where the Council 
prompted that ‘the Union's external border controls will help in the fight against 
terrorism, illegal immigration networks and the traffic in human beings’ and asked 
the EU institutions ‘to work out arrangements for cooperation between services 
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responsible for external border control and to examine the conditions in which 
a mechanism or common services to control external borders could be created’.®° 
The following year, the Commission proposed the development of a common 
policy on the management of the EU’s external borders, with five mutually inter- 
dependent components: a common corpus of legislation; a common co-ordination 
and operational cooperation mechanism; common integrated risk analysis; staff 
trained in the European dimension and inter-operational equipment; and burden 
sharing between Member States in the run-up to the creation of a European Corps 
of Border Guards.*! 

Nonetheless, a clear definition of the EIBM and how it was supposed to function 
was lacking. EIBM rules were spread across a number of legal and administrative 
instruments and, therefore, could not straightforwardly be located within just one 
legal instrument. It was only in 2006 that the Council described for the first time 
the EIBM as a multidimensional concept.®” One of the fundamental components 
of the EIBM was the establishment of a ‘common corpus of legislation governing 
the movement of persons across borders.** 

With the Lisbon Treaty, ‘the gradual introduction of an integrated management 
system for external borders’ has been codified in primary EU law.** The diffused 
control paradigm underpinning the EIBM has been transposed into the TFEU to 
the extent that the EU is to develop 


a common immigration policy aimed at ensuring, at all stages, the efficient manage- 
ment of migration flows, fair treatment of third-country nationals residing legally in 
Member States, and the prevention of, and enhanced measures to combat, illegal immi- 
gration and trafficking in human beings.*® 


Frontex ensures the implementation of this common policy. As further detailed 
below, the agency plays a fundamental role in the design and execution of the 
EU border integration strategy. Not surprisingly, the developing definition of the 
EIBM traces the constant reform of Frontex’s legal mandate. 

The 2016 reform of Frontex’s regulation included a legal definition of the EIBM 
comprising its various functions.* This definition was further refined in Article 3 
of Regulation 2019/1896.*” The provision constructs the EIBM as a crescendo of 
measures to be implemented, starting from within the Schengen area, continuing 
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at its borders, and expanding beyond them. First, the EIBM centres on border 
control measures to facilitate legal migration and counter security threats at the 
EU’s external borders, while individuating migrants in need of protection.*® 
Second, it encompasses activities undertaken within the Schengen area, such as 
analyses of security risks; information sharing and cooperation between Member 
States, EU agencies and other bodies or institutions; research and innovation in 
the field of border control technology, including large-scale information systems; 
a vulnerability assessment of border management in the Schengen area; and a soli- 
darity fund.* Third, it involves measures to be implemented outside the Schengen 
area, such as search-and-rescue activities performed in the context of Frontex’s 
border-surveillance operations; return operations; and cooperation with third 
countries, in particular neighbouring countries and those identified as ‘countries 
of origin or transit for illegal immigration.” Lastly, fundamental rights, education 
and training of border guards, as well as research and innovation, are overarching 
components of the EIBM structure.*! 

The EIBM rests on a ‘four-tier access control model” reflecting the diffused 
control paradigm already present in the EU Schengen Catalogue.” This model 
comprises measures in neighbouring and third countries, border control meas- 
ures at the external borders, risk analysis, measures within the Schengen area 
and return.” The same logic of diffused border control permeates the proposal 
for a New Pact on Migration and Asylum that the European Commission tabled 
in September 2020.°° Effective border controls are presented as indispensable to 
the safeguarding of the Schengen area of free movement and the formation of a 
comprehensive migration policy.” When presenting the Pact, the Commission's 
vice-president compared it to a house with three floors.”” On the ground floor, 
the external dimension of EU migration policy, centred around strengthened 
partnerships with countries of origin and transit, supports the whole building; 
on the second and third floors, respectively, a ‘robust management’ of external 
borders and ‘firm but fair internal rules’ ensure the stability and functioning of 
the Schengen area of free movement. Despite the constant use of new narratives, 
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the Pact largely traces the old logic of diffused control already present in embry- 
onic versions of the EIBM. The aim is to manage migration ‘at all stages,’ thereby 
ensuring the constant and ubiquitous control of people on the move towards and 
within Europe.” 

The EIBM pursues a multilevel control paradigm that comprises the activities 
of multiple actors following diverse logic. A dense network of controls displaces 
the border, both inward and outward, detecting and following people’s movements 
and predicting future migratory trajectories. The physical border becomes, there- 
fore, increasingly distant and yet persistent. 


B. A Multilevel EIBM Strategy for a Plurality of Actors 


The implementation of the EIBM is a shared responsibility of Frontex and the 
national border control authorities.!°° Member States retain the primary responsi- 
bility for their sections of the EU external borders. They do so in their own interest 
and in the interest of all Member States.!°! This common interest is secured by 
Frontex, which is mandated to reinforce, coordinate and assess Member States 
actions. The process that led to the creation of Frontex will be discussed in more 
detail in the next chapter; here, it seems worth stressing the pivotal role the agency 
plays in the European border integration process. Frontex epitomises the compos- 
ite nature of the EIBM. At the same time, the agency is a prominent security force 
and the leading actor ensuring the practical harmonisation of border control 
standards. Accordingly, it should ensure the coherence of the EIBM by facilitating 
and rendering the application of Union measures relating to border management 
more effective. 

In practice, however, an increasing number of actors - both public and 
private, national and supranational - are involved in border management activi- 
ties in the EU. More than 50 national authorities are involved in border control 
activities,!? and more than 300 national authorities hold coast guard functions in 
the EU.!% Each of these domestic actors has a different mandate and correspond- 
ing powers pertaining to various ministries, including interior, finance, fisheries 
and defence.!° This results in an uneven involvement of civil, paramilitary and 
military actors, depending on each Member State. 
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In addition to Member States’ authorities, the border services of third coun- 
tries are also involved in the EIBM, in a complex surveillance network and 
intelligence exchange. Frontex supports and coordinates the action of Member 
States’ authorities and cooperates with third states, as well as with other non-state 
actors. While international organisations have gained a significant role within the 
EIBM, regularly collaborating with Frontex," but also taking critical stances, 
non-governmental organisations are often contributing to shaping the EIBM 
through lobbying or contestation.'°” Beyond public authorities, the EIBM also 
involves private actors, such as carriers or private security companies to which 
certain border control services are outsourced. 

The large number of actors involved in the EIBM requires a common strat- 
egy, ensuring their coherent and concerted action. To this end, regulation 
2019/1896 introduces a ‘multiannual strategic policy cycle for European inte- 
grated border management:.!° With a duration of five years, the strategic policy 
provides guidance on how to implement the EU border control and return 
policies in a ‘coherent, integrated and systematic manner’! The EU strate- 
gic policy aims at identifying long-term goals, available means and necessary 
improvements. 

Frontex and the Member States adopt complementary strategies to imple- 
ment the EU strategic policy. Frontex establishes a technical and operational 
strategy operationalising the objectives identified by the EU strategic policy.'!° 
The Member States, in turn, adopt their own national strategies, which should be 
consistent with both the EU strategic policy and Frontex’s technical and opera- 
tional strategy for the EIBM. Finally, an integrated planning process for border 
and return management, involving the preparation of operational, contingency 
and capability development plans at both the EU and the national level, ensures 
the coherence of these strategies.!"! 

This multilevel approach aims to guarantee that national authorities and 
Frontex have a common understanding of their different roles and responsibili- 
ties in implementing the EIBM. In developing, implementing and evaluating 
their strategies for the EIBM, Frontex and the Member States should comply 
with fundamental rights. In this respect, while Frontex has elaborated its funda- 
mental rights strategy,'!* the Member States’ national strategies should include 
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specific procedures and guidelines to ensure the respect of fundamental rights 
standards in all stages of border management.'* 


C. Conceptualising Border Integration 


The main goal of the EIBM is to manage the external borders efficiently and effec- 
tively.14 Yet, the precise content of border integration and how it will be achieved 
can only be implied from the concrete measures listed in Article 3 of Regulation 
2019/1896. 

The gradual integration of European border controls can be observed from 
various perspectives, underlying different yet interlaced integration models.'!° 
The European border integration can be related to the process of the securitisa- 
tion of the European space, especially after 9/11.!!° In this sense, the EIBM serves 
a preventive function linked to intelligence and surveillance technologies.'!” By 
extension, the EU border integration is centred on increasing border authorities’ 
technical and operational capacities at the external borders. This involves not only 
national border control authorities, but also EU agencies, institutions and bodies, as 
well as other actors involved, to varying extents, in border management activities, 
such as border check and surveillance, search-and-rescue operations, predictive 
risk assessments and return operations. These activities are supported by advanced 
technologies, dedicated Union funding instruments and appropriate training. At 
the same time, the integration of European borders further underlines the necessity 
of administrative cohesion along the perimeter of the EU, where a growing vari- 
ety of national and supranational authorities manage external borders. From this 
angle, the emergence of the EIBM highlights the importance of harmonised legal 
and operational standards for border practices among different Member States.'!® 

The evolution of the EIBM reflects the constant tension between openness 
and closure, !!° paradigmatic for institutionalised forms boundary work.’”° While 
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global collectives are becoming increasingly mobile, they are also more concerned. 
with potential security risks. This has led to the emergence of a border archi- 
tecture that seeks to respond efficiently to the apparently competing demands 
of mobility and security. The EIBM is the product of such a dualistic logic; it 
attempts to reach a greater level of security while maintaining fluidity of move- 
ment of goods, capital, services and (preselected) people.!?! On the one hand, 
it aims to detect irregular migrants and potential threats associated with cross- 
border crimes; on the other hand, it requires legitimate travellers to be identified 
as quickly as possible to facilitate mobility and trade. Meanwhile, technological 
advancements are changing the traditional practice of border control, with many 
different actors involved in a complex dynamic of securitisation through digital 
and military tools. 

Ultimately, the European border integration is a flexible instrument articu- 
lating border controls around different degrees of mobility, facilitating the free 
movement of certain people, while reducing - or even blocking - that of others. !?? 
The fundamental objective of this integration process is to ensure the efficient and 
effective management of people’s movements so that European borders are ‘open, 
but well controlled and secure}! in ‘full respect for fundamental rights: !?* This 
work is precisely concerned with this last requirement. 


IV. The Multiplication of European Border Controls 


The multifaceted design of the EIBM reflects the changing infrastructure of EU 
borders. No longer the simple management of legal admission at the physical fron- 
tiers of Member States, border controls are now performed by multiple actors and 
diffused within and beyond the territory of Schengen states. !”° The European border 
initiates its exclusionary purpose before the beginning of the migration journey.!”° 
Pre-border controls are achieved through formal and informal cooperation with 
countries of origin and transit. Combined with various pre-border measures, this 
cooperation expands the enforcement of European borders beyond the territories 
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of Member States.!?” Border controls are further outsourced to private actors and 
enforced with an arsenal of military and digitalised technologies.'78 

The complex EIBM infrastructure is the result of the concomitant and inter- 
laced dynamics of de-localisation, digitalisation, securitisation and privatisation 
of border controls.!”? The EIBM underlines the process of delocalisation of border 
controls beyond and within the frontier lines of Member States. On the one hand, 
information exchange and cooperation with third countries reinforce the exter- 
nalisation of border controls.!°° On the other hand, technical and operational 
measures within the Schengen area contribute to spreading these controls inside 
the territories of Member States.'?! With the most recent amendment to Frontex 
legal mandate, for example, the agency is now able to detect and report ‘unau- 
thorised secondary movement of third-country nationals.'*? The aim is to ensure 
‘situational awareness’ and produce risk analyses about the secondary movement 
of irregular migrants within the Schengen area.!** 

Their increasing digitalisation further reinforces the delocalisation of border 
checks and surveillance. The increased use of large-scale information technol- 
ogy has become a constitutive element of the EIBM, producing a distinctive sort 
of virtual borders.!%4 These virtual borders represent a ‘buffer zone’ adminis- 
tratively connecting the EU and neighbouring third countries through a dense 
information exchange network.! This not only determined the proliferation of 
new data systems,!? but also prompted their ‘enhanced interoperability’ cutting 
across border control and counter-terrorism domains.!%’ The interoperability of 
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EU databases is a key element of this virtual borders infrastructure.!** To illus- 
trate, with the European Border Surveillance system (EUROSUR),!* Frontex 
and Member States’ border control authorities are now interconnected within a 
‘common information sharing environment.'*° This multipurpose system aims 
to enhance cooperation between Frontex and national authorities ‘to improve 
situational awareness and increase reaction capability for the purposes of border 
management.!*! Significantly, EUROSUR provides an integrated framework 
for information exchange and operational cooperation not only at the external 
borders but also within the Schengen area and in the pre-frontier zones.!” 

The enhanced interoperability of these databases raises concerns beyond the 
indirect harm that transmitting sensible information might cause. Machine learn- 
ing systems are essential to integrate disconnected silos of data, thereby predicting 
and classifying potential risks. The elusiveness inherent in machine learning, 
entails serious difficulties in identifying the ultimate duty bearer or the cause of 
the harm occurring as a result of the cross-checking these databases. 

This network of virtual borders is ultimately operationalised by military tools 
and equipment, such as drones, radar, unmanned aerial vehicles (UAVs) or fire- 
arms used for border surveillance purposes.!4? The EU and Member States are 
supporting the development of ‘dual-use’ technologies, for both civil and military 
purposes, to track, identify and control the movements of people. Frontex, for 
instance, has been testing various drone technologies in the Mediterranean and 
Aegean for the surveillance and interdiction of migrants’ vessels hoping to reach 
European shores.!“4 While the impact of these technologies on migrants’ rights is 
manifest, their actual effectiveness and the purportedly increased security they are 
supposed to provide remain disputed.'* 

The synergies between civil and military policies and practices reveal the 
growing role of the defence industry in the design and the transformation of 
border controls in Europe. Military and security corporations are contributing to 
the design of European border management through lobbying pressures, regular 
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interactions with the EU agencies and by influencing the overall research and 
development agenda of border management technologies.'*° The expansion of 
security technology emerges clearly in Frontex’s partnerships with the security 
industry. Every year, Frontex hosts an ‘industry day, with private companies 
sharing the latest technological developments related to border control with 
Member States’ border authorities and Frontex experts.'*” The agency has the 
power to directly acquire border management equipment, !“* making it an impor- 
tant potential customer.!*? For example, the agency recently signed a contract 
with two private companies concerning the operation of a long-term maritime 
drone surveillance service for the Mediterranean Sea.!°° Importantly, rather than 
purchasing the surveillance technology directly, Frontex is contracting services 
from private companies that will manage the drones and provide operational 
support.!*! Images taken by drones are live-streamed to Frontex headquarters 
in Warsaw, fed into the EUROSUR and evaluated by the competent national 
authorities.!52 

The synchronous de-localisation, digitalisation, securitisation, and privati- 
sation of border controls led to the development of a legal architecture entailing 
significant delegation of power, heedless deference to new technology and unre- 
solved accountability issues. Multiple actors, representing different legal orders 
and exercising different powers, control the external borders of Europe. The 
blurred lines of their respective mandates obfuscate their responsibilities for 
the harm they might directly or indirectly occasion. Further, border enforce- 
ment activities are vicariously performed by third states and private actors 
and increasingly dematerialised within a range of interoperable databases. The 
diffusion of border controls across various territories, institutions and technol- 
ogies thus results in the diffusion of responsibility for potential human rights 
violations. 
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V. Conclusion: The EIBM Assemblage 


Originating in intergovernmental cooperation over border control, the EIBM is 
increasingly integrated into a supranational structure. It relies on a vast array of 
different technologies and actors to ensure the constant and diffused control of 
European borders. Migration management is enforced not only on the physical 
frontiers of the Schengen Member States, but also beyond their territories - not 
only at the time of arrival but also before departure. Moreover, the basic infrastruc- 
ture supporting the EIBM consists of multiple relationships among various actors 
and institutions operating at different levels and within different legal systems. 
These relationships are flexible: the same actors and institutions may be entangled 
in different ways in more than one legal, economic or political framework. 

The plurality of border control actors involved in the EIBM, their manifold 
purposes and expanding functions conjure the image of an assemblage.!™ This 
term offers the possibility of grasping how entities as heterogeneous as the various 
actors, technologies and logics underlying management of Europe's borders hold 
together in an integrated whole without necessarily ceasing to be heterogeneous. !** 

The European borders are increasingly integrated, yet shifting in space, time 
and how they are experienced.'°° From this perspective, European borders are not 
predetermined and stable entities. Their management cannot be captured through 
a centralised governing structure. Rather, they are intertwined in a continuum 
of surveillance and coercive practices distributed within a plurality of interac- 
tions. All coalesce in a sort of ‘surveillant assemblage’! whose aim is to contain 
migratory movements by expanding and deepening the reach of European border 
controls.!°7 

This assemblage of border control practices entails several legal challenges. 
First, multiple actors being involved in the management of European borders 
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means that multiple legal regimes are applicable to their (collective) actions. This 
implies a complex interplay of different norms and institutions. Second, the shift- 
ing nature of border control poses serious questions regarding the scope of the 
applicable legal framework - questions about the extraterritorial jurisdiction of 
the various actors involved in the EIBM. Third, both the multiplicity of border 
enforcement authorities and the extraterritorial reach of their activities contrib- 
ute to diffusing the responsibility for any harm caused by their cooperative action 
or inaction. The next parts of this study will address these interlaced issues in 
an attempt to determine the responsibility for potential human rights violations 
occurring during border controls performed by Frontex and the Member States 
implementing the EIBM. 

Before delving into these issues, the next chapter will take the reader to the 
operational centre of the EIBM and offer a closer look at Frontex, ‘the spider in 
the web’ of the EIBM.'°8 Frontex emerges both as a property of the EIBM assem- 
blage and the technical architect of the underlying multi-layered control structure. 
Its creation was crucial to the gradual integration of border-management stand- 
ards and services across Europe. The agency is a crucial enabler of diffused border 
control practices underlying the EIBM. Not only it contributes to the transforma- 
tion of European border control practices, but it also significantly influences the 
policies it is mandated to implement. Frontex is thus an indispensable element of 
the subsequent parts of this study. The next chapter will clarify the agency’s role 
within the EIBM, outlining its main functions and mandate. What follows will 
then address, respectively, the question of the law applicable to EIBM measures as 
implemented by Frontex and the Member States (chapter three), the jurisdictional 
reach of their obligations (chapter four) and the attribution of responsibilities for 
their violation (chapter five). 
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I. Introduction: Frontex and the EIBM 


This chapter focuses on the operational centre of the EIBM: the European Border 
and Coast Guard Agency, better known as Frontex.! The following analysis will 
explore how the idea of a European border agency developed and how it found 
expression in Frontex. It will offer an overview of the agency's main tasks and func- 
tions to identify the main human rights implications of Frontex’s activities. 

As seen in the previous chapter, a large part of Europe today represents a single 
area of free movement of people, where 26 states have reciprocally abolished their 
border controls. The effective control of the external borders of the Schengen area 
is generally presented as a ‘necessary corollary’ to the free movement within it and 
an ‘essential component’ of EU migration policy.” While Member States retain the 
primary responsibility to manage their external borders, they do so in the interest 
of all the Member States of the Schengen area. Yet, the financial, administrative 
and operational onus of controlling the external borders of the common area of 
free movement lies with only a few Member States, generally depending on their 
geographical location.* Frontex was established to respond to this uneven distri- 
bution of responsibilities without directly displacing Member States’ power to 
control entry into their territories.” 

The agency’s actions are meant to complement those of Member States to 
ensure the effectiveness and efficacy of the Union’s migration policy. Frontex 
strengthens the control of external borders of the Member States by implementing 
the European integrated border management.’ It is therefore not surprising that 
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even before the formal legal definition of the EIBM, Frontex labelled itself ‘the 
anchor stone of the European concept of integrated border management.” 

Frontex is a crucial player in the assemblage of actors, practices and techniques 
constituting the EIBM. It combines harmonising and technocratic facets with a 
more general security-driven approach to managing borders and immigration. In 
line with the ‘four tiers access control mode? underlying the EIBM, Frontex oper- 
ates at the external borders of Member States and beyond, orchestrating a system 
of anticipatory controls enforced with the support of military tools and surveil- 
lance technologies. Since its inception - and despite its coordinative and technical 
role — the agency has rapidly gained momentum and power. Frontex’s role today 
goes far beyond the merely ancillary position it was originally assigned. A clear 
account of its structure, functions and powers is essential to better understand the 
distribution of responsibilities in Frontex’s activities. 

This chapter will first discuss the agency’s evolution (Section II), structure 
(Section HI) and functioning (Section IV); it will then examine the legal status 
of the agency under EU and international law to elucidate its capacity to bear 
responsibility for human rights violations that might occur during its activities 
(Section V). Next, the chapter will focus on Frontex’s main operational activities 
and their human rights implications in light of the most recent developments 
in its legal framework (Section VI). It will then consider the mechanisms that 
Frontex currently has in place to respond to potential human rights violations 
(Section VII) and the available venues for public scrutiny over the agency’s action 
(Section VIII). Last, I will conclude with a reflection on Frontex’s role within the 
EIBM (Section IX). 


II. A Genealogy of Frontex 


The unceasing tension between national sovereignty and the enhancement of 
supranational powers over the management of European borders is reflected in the 
origin and evolution of Frontex. The agency’s creation was characterised by politi- 
cal tensions between Member States demanding more integration in the domain 
of border management and those rejecting the idea of conceding more powers 
at the supranational level in a field (border control) with a substantial symbolic 
value. This tension accompanied the evolution of the agency, which emerged as 
a compromise between two opposing views on the supranational management of 
EU borders.® 
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Frontex’s creation can thus be interpreted as one of the compensatory meas- 
ures accompanying the Schengen area of free movement? or as a political reaction 
to critical events such as the terrorist attacks of the early 2000s and the prospect 
of the EU’s enlargement.'° Frontex synthesises the dialectic between emergency 
politics and technocratic solutions to risk management.'’ A compromise between 
these two rationales underlies the creation of an agency endowed with emergency 
and risk-prevention functions.!” At the same time, Frontex’s mission was to foster 
cooperation between Member States, reducing transaction costs and contribut- 
ing to the formation of a set of common standards with regard to border control 
policies.!° 

The contradiction between Frontex’s increasing powers and the merely coor- 
dinative role envisioned in its founding regulation reveals the political objectives 
behind the agency's creation. Despite a certain reluctance of Member States to 
give up their sovereignty over border control issues, EU institutions were deter- 
mined to build a genuinely supranational border police capable of elaborating 
its own strategic and operational plans while exercising the correlated coercive 
powers. This political drive toward creating a supranational border police places 
Frontex under a permanent reform process, progressively increasing its opera- 
tional autonomy.'4 


A. The Origins of the European Border and Coast 
Guard Agency (Frontex) 


The European Agency for the Operational Cooperation at the External Borders of 
the Member States of the European Union, also known as Frontex, was established 
in 2004 and became operational in 2005.!° Under the Frontex aegis, border guards 
from each Member State and states associated with the EU are made available for 
deployment in the surveillance operations organised by the agency. 

In 2007, Frontex was mandated to deploy Rapid Border Intervention Teams 
to assist Member States facing urgent and exceptional migratory pressure at their 
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external borders.'® The agency’s operational power was further strengthened in 
2011 with an amendment to Frontex regulations. The agency gained reinforced 
organisational power, especially during joint operations and pilot projects; this 
included the possibility of deploying European Border Guards Teams to support 
national authorities under the supervision of a Frontex Coordinating Officer. !7 

The 2011 Regulation required the inclusion in the periodic evaluation of the 
agency's activities of an analysis of ‘the needs for further increased coordination 
of the management of the external borders of the Member States, including the 
feasibility of the creation of a European system of border guards.!* In accordance 
with that disposition, the Commission mandated Unisys, a private information 
technology company, to elaborate a study on the possibility of creating a European 
System of Border Guards to control the external borders of the Union.” 

The study envisaged a gradual transition from national to supranational 
management of borders, achieved through a phased approach comprising 
three stages. The first stage was concerned with the structural reinforcement of 
the agency through the optimal use of existing instruments. The second stage 
proposed a shared responsibility between the EU and Member States on border 
management. The third and final stage, to be reached by 2030, envisages the full 
integration of European border management, coupled with legal amendments to 
the provisions of the TFEU limiting such complete supranational integration. 

To some extent, the Unisys study preluded the agency’s evolution. In 2016, 
after the so-called EU ‘migration crisis, Frontex’s mandate was reformed entirely.”° 
Frontex changed its name to the European Border and Coast Guard Agency. The 
agency, with the national border and coast guard authorities, formed the European 
Border and Coast Guard. Most importantly, the new legal framework increased 
the agency’s regulatory and operational capacities and level of independence.”! 
Regulation 2016/1624 incorporated into EU law a fully developed definition of the 
EIBM.”? Yet, while Member States favoured suggestions of further EU cooperation 
with third countries and shared responsibilities, they received the idea of direct 
delegation of competencies over border controls with caution. 


16 Art 1, Regulation (EC) 863/2007 [2007] OJ L 199/30. 

17 Art 1, Regulation (EC) 1168/2011 amending Council Regulation (EC) No 2007/2004 [2011] OJ 
1304/1. 

18 ibid, Art 33 (2a). 

19 Unisys, Final Report for European Commission, DG Home, Study on the feasibility of the creation 
of a European System of Border Guards to control the external borders of the Union, 16 June 2014. 

20 Regulation (EU) 2016/1624 [2016] OJ L 251. 

21 Jorrit Rijpma and Melanie Fink, “The Proposal for a European Border and Coast Guard: Evolution 
or Revolution in External Border Management?; European Parliament, Study for the LIBE Committee, 
March 2016; Francesca Ferraro and Emilio De Capitani, “Ihe New European Border and Coast Guard: 
Yet Another “Half Way” EU Reform?’ [2016] ERA Forum 1; Philippe De Bruycker, “The European 
Border and Coast Guard: A New Model Built on an Old Logic (2016) 1 European Papers: A Journal on 
Law and Integration 559. 

22 Art 4, Regulation 2016/1624. 


A Genealogy of Frontex 37 


Despite the suggestive renaming, several political and legal obstacles still 
impeded the complete and concrete Europeanisation of external border manage- 
ment. Fulfilling this objective became a definite possibility with the 2019 agency’s 
legal framework reform. The 2016 regulation did not confer any executive power 
independent from Member States to Frontex officers, but this has changed with 
regulation 2019/1896.” 


B. New Powers Perpetrating Old Logics? 


Three years after the agency’s last reform, on 4 December 2019, the new regulation 
on the European Border and Coast Guard Agency came into force. Frontex’s new 
mandate resulted from an uncommonly rapid legislative process involving some 
critical developments. 

Most notably, with the enhancement of Frontex’s financial, technical and oper- 
ational capacities, the agency will be able to establish a standing corps of 10,000 
operational staff exercising executive powers and operating with its equipment, 
including service weapons.”4 Conferring executive powers to Frontex’s opera- 
tional staff may stretch the boundaries of the primary law provisions that regard 
Member States as ultimately responsible for their internal security and external 
border management.”> This is why Article 82(2) specifies that the exercise of 
executive powers should ‘be subject to the authorisation of the host Member State 
on its territory’ as well as to applicable Union, national or international law, as 
described in the operational plans.” Importantly, Article 82(8) adds that the host 
Member State can authorise members of the border management teams, including 
the agency’s statutory staff, ‘to perform tasks during a deployment that requires 
the use of force, including the carrying and use of service weapons, ammunition 
and equipment, and shall be subject to the consent of either the home Member 
State or, for statutory staff, the Agency?” Annex V to Regulation 2019/1896 adds 
specific rules loosely defining situations where the use of force is allowed. This 
might increase the possibility of finding the host state responsible in the event of 
human rights violations committed by its staff. 

In addition to establishing a permanent body of European border guards, 
Regulation 2019/1896 enhances at least three other components of the previous 
legal framework. First, the agency’s new mandate reinforces Frontex’s role in data 
collection and information sharing; second, it expands its operational reach in the 
territories of third countries; third, it enhances Frontex’s role concerning return 
procedures. These changes are interlinked and reinforce one another. 
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With the new regulation, the agency becomes the concrete administrator of an 
integrated surveillance framework, comprising EUROSUR and a set of national and 
EU databases, to increase the efficiency of the European integrated border control 
system.”® The agency is charged with elaborating a European situational picture that 
should provide national authorities and the Commission with ‘effective, accurate 
and timely information and analysis, covering the external borders, the pre-frontier 
area and unauthorised secondary movements.”’ Thus, Frontex’s monitoring func- 
tion extends beyond the external borders and pervades the Schengen area. 

While it ensures the interoperability of surveillance systems, Frontex can 
exchange information with EU agencies?’ and third countries.*! The overall 
increase of its prerogatives regarding data processing makes Frontex an ‘infor- 
mation hub’ placed at the centre of a data processing and information exchange 
system.?? In this context, Frontex should operate following the applicable stand- 
ards regarding data protection.’ Yet, the 2019 regulation does not identify the 
specific purpose of the agency’s data processing. In particular, Frontex’s increased 
information competences, coupled with the enhanced interoperability environ- 
ment in which it operates, contribute to blurring the lines between migration 
management and internal security.*4 

Another major challenge concerns the implications of Frontex’s increased 
cooperation with third countries for data collection and retention purposes.*° 
Information processing and exchange are central elements of every working 
arrangement concluded between Frontex and third countries.*° The information 
gathered by Frontex is put at the service of pre-emptive border controls, often 
implemented in the territories of third countries.*” Frontex may also deploy liaison 
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officers and establish antenna offices on the territory of third countries to coor- 
dinate and support the agency’s activities, including in the field of return.** The 
underlying logic is that of the ‘overall control’ over the movement of persons, from 
departure, thorough their travel, to arrival.*? 

Finally, Regulation 2019/1896 assigned Frontex a pivotal role in the effective 
management of return procedures at the EU level.“ Frontex assists Member States 
‘at all stages of the return process! While return decisions are the sole respon- 
sibility of Member States, the agency plays a proactive role in coordinating and 
organising return operations on its own initiative, and with its own personnel.” 
The agency is further mandated to develop and operate ‘an integrated return 
management platform and a communication infrastructure’ that enables the link- 
ing of national return management systems ‘for the purpose of exchanging data 
and information, including the automated transmission of statistical data. This 
may prove detrimental not only to people seeking protection outside the Schengen 
area but to those already within it. 


III. Governance Structure 


Atop Frontex’s administrative and management structure is its executive director, 
assisted by three deputy executive directors.** The executive director acts indepen- 
dently, without seeking or taking instructions from any government or any other 
body.*® Among other tasks, they prepare and implement Frontex’s strategic deci- 
sions; evaluate the results of the agency’s activities, programmes and activities; and 
assess whether the agency’s activities involve any serious or persistent human rights 
violation and, accordingly, decide whether to withdraw financing or suspend or 
terminate an operation.“ The executive director is appointed by the agency’s govern- 
ing body, the management board, on the basis of a proposal by the Commission and 
having considered the European Parliament’s opinion.“ The European Parliament 
can provide its views and indicate a preferred candidate; when its advice is not 
followed by the management board, the latter should justify its decision.” 


38 Arts 60 and 77(3), Regulation 2019/1896. See also Frontex, Cooperation with third countries in 
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The executive director is accountable to the management board.°° The latter is 
composed of representatives from each Member State plus two representatives of 
the Commission.*! The management board takes the agency’s strategic decisions; 
for example, it adopts decisions on the nature and terms of the deployment of liai- 
son officers and approves working arrangements with third countries.°” Among its 
various functions and activities, the management board adopts Frontex’s annual 
activity report, work programme and budget, as well as a technical and operational 
strategy for the EIBM.®” It exercises disciplinary powers over the executive direc- 
tor and, in exceptional circumstances, it may temporarily suspend them.” 


A. The Agency’s Staff and its Training 


Since its inception, Frontex’s human resources have been growing. This tendency 
will continue in the future, as the agency’s permanent staff is meant to increase to 
10,000 persons by 2027.°° Every year, the management board adopts a decision 
concerning the number and the profiles of the agency’s statutory staff, as well as 
the staff seconded from Member States.” 

Article 54 of Regulation 2019/1896 details the four categories of operational 
staff that make up the permanent body. The first category includes the statutory 
staff of the agency, employed within teams to be deployed in the operational areas, 
in addition to the personnel responsible for the operation of the ETIAS Central 
Unit.” The second category includes long-term staff seconded to the agency by 
the Member States.” The third category includes the Member States’ staff available 
to the agency for short-term employment.°? Finally, the fourth category includes 
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the reserves for rapid reaction; pursuant to article 58, this consists of staff from the 
Member States ready to be employed in rapid interventions. 

All the agency’s statutory staff should receive adequate training related to their 
tasks and powers. Every person deployed during Frontex joint operations, includ- 
ing participants from the host third countries, must receive appropriate training in 
EU and international law.™ This includes preparation 


on fundamental rights, access to international protection, guidelines for the purpose 
of identifying persons seeking protection and directing them towards the appro- 
priate procedures, guidelines for addressing the special needs of children, including 
unaccompanied minors, victims of trafficking in human beings, persons in need of 
urgent medical assistance and other particularly vulnerable persons, and, where it is 
intended that they participate in sea operations, search and rescue, prior to their initial 
deployment.*! 


Frontex training materials acknowledge the likelihood of psychological stress, 
among other health risks for the agency’s staff. The agency is becoming more 
aware of risks linked to unmanaged responses to emotional stress and indirect 
trauma. They can decrease a persons ability to cope with adverse circumstances 
and in turn increase the risk of violence. Yet, the responsibility for the mental 
health of Frontex staff, their ability to manage stress and deal with ‘poverty, agony, 
chaos and violence, seems decisively placed on the individual border guards.® 
This approach, aside from the agency’s responsibility to safeguard the health of its 
employees, is likely to affect those people they regularly encounter, many of whom 
have experienced trauma themselves. 


B. Fundamental Rights Bodies 


Since its establishment, Frontex has undertaken some important steps in the 
direction of human rights awareness. While the operative provisions of its 
original regulation made no reference to fundamental rights or international 
protection obligations, Frontex’s current mandate mentions them more than 
two hundred times. Apart from these formalistic observations, the agency has 
taken some concrete action to strengthen fundamental rights protection during 
its activities. 
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In 2011, two fundamental rights bodies were introduced into the agency’s 
structure: the Consultative Forum and the Fundamental Rights Officer (FRO).° 
The former is endowed with monitoring powers, while the latter contributes to 
the agency's Fundamental Rights Strategy and ensures the agency complies with 
fundamental rights. The most recent reform of the agency’s mandate reaffirmed 
the inclusion of the FRO - appointed by the management board - within Frontex’s 
administrative and management structure;® it also reinforced the independence 
of the Consultative Forum by clarifying that it is not part of that structure.© 

The Consultative Forum is composed of EU agencies, civil society and inter- 
national organisations.® Its composition is decided by the management board, 
following a proposal by the FRO in consultation with the executive director, 
and based on a number of criteria that have been amended over the years. The 
Consultative Forum advises the agency on the further development and imple- 
mentation of its Fundamental Rights Strategy, on the functioning of its complaints 
mechanism, and on codes of conduct and on the common core curricula. In addition, 
it publishes annual reports informing the public about how the agency operates.” 
Regulation 2019/1896 provides that the Consultative Forum should have access, 
in a timely and effective manner, to all information related to the respect of funda- 
mental rights in all the agency’s activities — this includes conducting visits to joint 
operations, rapid border interventions, hotspot areas and return operations or 
interventions.’ Moreover, the agency is obliged to inform the Consultative Forum 
of follow-up measures taken regarding its recommendations.” 

The FRO issues recommendations and opinions on specific issues related to 
fundamental rights; monitors the agency’s compliance with fundamental rights, 
including by conducting investigations and visits; and publishes annual reports. 
The FRO reports directly to the management board and cooperates with the 
Consultative Forum, also by providing it with its secretariat.” For many years, 
however, Frontex has been criticised for failing to provide adequate staff and 
resources to the FRO.” This has been formally addressed by the 2019 reform, 
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which introduced the position of deputy Fundamental Rights Officer,” as well as 
a team of Fundamental Rights Monitors (FRMs) who will assist the FRO in the 
performance of their tasks.’° 

The FRO assigns a FRM to each operation undertaken by the agency or any 
other relevant activity.”” FRMs should have access to all areas in which Frontex 
operational activities take place and to all documents relevant to the imple- 
mentation of those activities.’”* They monitor compliance with fundamental 
rights and provide advice and assistance on fundamental rights in the prepara- 
tion, conduct and evaluation of Frontex operational activities. They also act as 
forced-return monitors and contribute to the training activities on fundamental 
rights.” 

These are welcome developments that evidence the increased attention to 
fundamental rights during Frontex activities over the years. Yet, beyond questions 
about how these bodies will function in practice, questions remain about their 
independence from the agency they are mandated to monitor and advise. The FRO 
and the FRMs should be independent in the performance of their duties.®° Yet, 
they remain Frontex employees and, as such, cannot act with the required impar- 
tiality and independence. This seems even more relevant if one considers that the 
FRO oversees Frontex’s internal complaints mechanism.*! 


IV. Functions 


The implementation of the EIBM is a shared responsibility of Frontex and the 
Member States. While Member States retain primary responsibility for the 
management of their external borders, Frontex supports Member States in 
the application of EIBM measures by reinforcing, assessing and coordinating 
their actions. To that end, the agency performs various interconnected tasks.*4 
Frontex’s main operational role is complemented by policy-orienting, supervisory 
and capacity-building functions. These tasks have been enhanced by the subse- 
quent amendment to the agency’s legal framework. 
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A. Supporting Technical and Operational Activities 


Frontex’s principal function is to provide technical and operational support 
in border control activities. The agency is mandated to assist Member States in 
controlling and surveilling their external borders, implementing the Union's 
return and readmission policy, and fighting cross-border crime and terrorism. To 
do so, it coordinates and organises joint operations, rapid border interventions, 
return operations and return interventions; it cooperates with other EU agencies 
and third countries and may deploy its operational staff in their territories; it offers 
technical and operational assistance to Member States’ authorities in screening, 
debriefing, identifying and fingerprinting people in hotspot areas, and provides 
initial information to those in need of international protection. 

Since its establishment, Frontex’s operational capacities have been steadily 
expanding. Frontex’s operational role is reinforced by its capacity to acquire, main- 
tain and operate its own technical equipment, which is intended to become ‘the 
backbone of the operational deployments’ in exceptional circumstances at the EU 
external borders.®° 

To ensure the coherence of the EIBM,*° Frontex established a technical and 
operational strategy for integrated border management.*’ All Member States have 
a duty to comply with Frontex technical and operational strategy. Member States 
may still cooperate outside the scope of the agency’s strategy, but only to the extent 
that such cooperation is compatible with the agency’s activities.°® 


B. Analysing Risks and Orienting Policies 


All the agency’s operational activities are based on its risk analyses. Frontex gathers 
and analyses data on migratory patterns and trends based on a common integrated 
risk analysis model (CIRAM).* Risk analyses aim at assessing the ‘vulnerabilities’ 
of Member States to potential ‘threats’ at the EU’s external borders and conse- 
quently detecting them or organising pre-emptive responses, including joint 
border control operations or interventions.” The knowledge Frontex produces 
and circulates is a policy-orienting tool. It informs EU policies and practices in the 
field of border control without shifting the competence over it from the national 
to the supranational level.?! The Commission uses risk analyses, for example, to 
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justify the distribution of EU funding in the border control domain;® to prepare 
the EIBM multiannual strategic policy cycle;?? and to plan unannounced visits to 
inspect Member States’ compliance with the SCB.*4 Frontex’s risk analyses contrib- 
ute to the informal expansion of European border controls. In fact, the agency 
regularly cooperates with authorities in third countries to promote monitoring 
and ‘situational awareness’ and further develop a ‘common pre-frontier intelli- 
gence picture.” 

Leaving aside questions about the (more or less rigorous) method adopted to 
produce Frontex’s risk analyses,” the agency’s knowledge-production function is 
problematic because of its underlying assumptions, which obscure the predica- 
ment of irregular migrants with a security-centred language. Risk analysis, like any 
form of knowledge production, is not objective and neutral but co-constitutive of 
the reality it observes.” Underneath the technocratic discourse of risk analysis, 
there is a political function; Frontex’s risk analyses are securitising tools under- 
pinned by a hegemonic rationalisation of migration.’ This emerges clearly from 
the risk indicators included in the CIRAM, which, rather than being focused on 
people on the move, are being determined by the capacity of a system to mitigate 
the ‘threat’ irregular migrants embody.” 


(n 9); Satoko Horii, “The Effect of Frontex’s Risk Analysis on the European Border Controls’ (2016) 17 
European Politics and Society 242; Regine Paul, ‘Harmonisation by Risk Analysis? Frontex and the Risk- 
Based Governance of European Border Control’ (2017) 39 Journal of European Integration 689. 

°? Regulation (EU) No 513/2014, OJ L 150, 20 May 2014. 

°3 See arts 8 and 29(2), Regulation 2019/1896. 

% Art 7, Regulation (EU) 1053/2013, OJ L 295/27. 

°5 See eg: Frontex, Cooperation with third countries in 2019, Report to the European Parliament, the 
Council and the Commission, 2020, 9. 

% Some maintain that Frontex risk analysis serves a ‘regulatory’ function, providing the EU institu- 
tions and Member States with technical information related to the management of external borders. 
Jorrit J Rijpma, ‘Building Borders: The Regulatory Framework for the Management of the External 
Borders of the European Union’ (PhD Thesis, 2009). For others, risk analysis is not a rigorous scien- 
tific practice, and therefore cannot be compared to those carried out by EU regulatory agencies. 
Lena Karamanidou and Bernd Kasparek ‘Fundamental Rights, Accountability and Transparency 
in European Governance of Migration: The Case of the European Border and Coast Guard Agency 
Frontex’ (RESPOND Working Paper, 2020). One may retort that the analyses of both social and natu- 
ral phenomena are equally falsifiable. Among the many scholars attempting to describe and predict 
migration patterns, see most notably: EG Ravenstein, “The Laws of Migration’ (1885) 48 Journal of the 
Statistical Society of London 167; Emmanouil Tranos, Masood Gheasi and Peter Nijkamp, ‘International 
Migration: A Global Complex Network’ (2015) 42 Environment and Planning B: Planning and 
Design 4; Douglas S Massey and others, “Theories of International Migration: A Review and Appraisal’ 
[1993] Population and Development Review 431. 

97 Saskia Stachowitsch and Julia Sachseder, “The Gendered and Racialized Politics of Risk Analysis. 
The Case of Frontex’ (2019) 7 Critical Studies on Security 107. 

°8 Sarah Léonard, ‘EU Border Security and Migration into the European Union: FRONTEX and 
Securitisation through Practices’ (2010) 19 European Security 231; Nina Perkowski, ‘Frontex and the 
Convergence of Humanitarianism, Human Rights and Security’ (2018) 49 Security Dialogue 457. 

9I acknowledge that this vocabulary is common in risk analyses; yet its indiscriminate use to 
describe people appears inappropriate at best. 


46 Frontex and the Implementation of the EIBM 


C. Supervising and Intervening in Case of Emergency 


In addition to conducting risk analyses, Frontex supervises the Member States’ 
capability and readiness to implement EIBM measures. This supervisory func- 
tion is carried out mainly through vulnerability assessments designed to identify 
operational weaknesses in external border management.'°° While risk analyses 
aim to identify migratory trends and related challenges at the external borders, 
vulnerability assessments are concerned with operational weaknesses in national 
border control systems. These assessments are based on monitoring activities 
carried out by Frontex liaison officers seconded to the Member States”! and on 
recommendations by the executive director.'°* The Commission shares the results 
of the vulnerability assessments with the Schengen evaluation teams for the 
purposes of the Schengen evaluation mechanism as it relates to external border 
management. 1° 

The discipline of vulnerability assessment clarifies the relationships between 
different levels of EU border management. Where necessary, the executive direc- 
tor can recommend measures to eliminate the identified weaknesses and the 
time limit for their implementation. If the recommended actions are not taken, 
the management board can take a binding decision;!™4 where this decision is not 
implemented, the Council can trigger a complex mechanism that would lead to the 
direct intervention of the agency at the borders of the Member State concerned.!° 
Such a situation might materialise where Member States fail to take appropriate 
measures according to the agency’s recommendations or where insufficient exter- 
nal border controls put the overall functioning of the Schengen area at risk.!°° 
Continuing non-compliance or persistent deficiencies can eventually trigger the 
procedure for reinstatement of the internal borders provided by the SBC.!°” 


D. Capacity Building 


To prevent structural deficiencies, Frontex serves a capacity-building function. It 
monitors and contributes to research and innovation activities relevant to border 
management and trains border guards.!°° While Member States are not obliged to 
train their border guards following Frontex’s standards,!” those standards exercise 
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a growing influence on the socialisation and professionalisation of European 
border guards.1!° 

While supporting capacity-building activities among the national border 
authorities of Member States, Frontex also offers its know-how to third countries, 
for example, training on risk analysis and return-related matters.'!! The agency 
is further charged with developing a common information-sharing environment, 
including interoperability of systems.!!? This aligns with the technical and infor- 
mal externalisation of border control underpinning the EIBM. 

In sum, an unconcealed hierarchical relationship between the agency and 
Member States is being consolidated. Besides supervising the operations of 
Member States, the agency adopts the technical and operational strategy for the 
EIBM (to which the national strategies of Member States should adhere)!" and 
develops training programmes for border guards.'!* At the same time, Member 
States should also refrain from any activity that could jeopardise the attainment of 
the agency’s objectives.'!° 


V. The Legal Personality of Frontex 


The nature and the broadening scope of Frontex’s powers and functions raise 
questions about its legal status within the EU institutional architecture and under 
international law. A precise definition of Frontex’s legal status is relevant to deter- 
mining and attributing responsibility for potential human rights violations. Being 
an international legal person implies that an entity is capable of bearing rights 
and obligations distinct from those of its members or creators. It follows that only 
an organisation endowed with international legal personality may violate interna- 
tional obligations and consequently be held responsible for doing so. Furthermore, 
legal personality is directly relevant to identifying the judicial fora competent to 
adjudicate the agency’s responsibility. 

As an EU agency, Frontex was created by EU secondary legislation to perform 
the mandate defined in its constituent instrument. Its creation and evolution are to 
be assessed in light of the institutional pluralisation of the EU.!!° Agencies should 
be enabled to operate autonomously from their political principals, but at the same 
time, they should be bound by several procedural and substantive constraints. 
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To this end, Frontex has been provided with legal personality. In this respect, its 
founding regulation evokes the laconic formulation of Article 47 TEU, assigning 
legal personality to the EU.'!” The agency is accordingly able to act as a subject of 
the legal system of each EU Member State. Yet, the mere fact that an entity has legal 
personality at the domestic level does not automatically imply that the same holds 
at the international level.'"8 


A. International Legal Personality 


Despite the great diversity of opinions on the attributes necessary to qualify as 
an international legal person, one can broadly distinguish three main approaches 
to international personality. The first approach bases legal personality on objec- 
tive attributes implicitly derived from an analogy of the state as the primary 
subject of international law. These qualities can be summarised as the capacity to 
conclude international agreements, the capacity to establish diplomatic relations 
and the capacity to bring international claims.'!? In reaction to this rigid state- 
centric notion of legal personality, the second approach conceives legal personality 
depending on a single requirement: the capacity to bear rights and duties under 
international law.!° A compromise between these two positions was found by the 
International Court of Justice (ICJ) in the famous Reparations for Injuries Advisory 
Opinion, where the Court found that ‘[t]he subjects of law in any legal system are 


not necessarily identical in their nature or in the extent of their rights, and their 


nature depends upon the needs of the community”! 


Given the very fluidity of its nature, legal personality can be conceived as exist- 
ing in a continuum. The location of a given entity between the opposite poles of 
the spectrum of (legal) existence depends on its international legal capacities. 
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In Reparation for Injuries, the ICJ alluded to at least two: the right to conclude treaties 
and bring international claims.!*” These are not rigorous legal requirements, but 
indicators of legal personality: ‘to the extent that proposed subjects score on any of 
these indicators, they can be deemed subjects of international law.!*? 

When it comes to international institutions, it is widely agreed that the 
common denominator of these features is the independence of the organisa- 
tion from its Member States.!*4 In this context, independence is understood as 
the distinction between the organisation and Member States in terms of powers 
and functions. International organisations deserve international legal personal- 
ity by virtue of their distinctiveness from Member States (or, in the words of Jan 
Klabbers, their ‘organisationhood’).!”° Legal personality is also a means to main- 
taining such distinctiveness. In this sense, independence is both a postulate and an 
effect of international organisations’ legal personality. 


B. Autonomy and (In)Dependence 


Frontex is a body of the EU; nonetheless, it has a separate legal personality and 
enjoys the most extensive legal capacity accorded to legal persons under the laws 
of each Member State.!° It has the capacity to be a party to legal proceedings!?” 
and enjoys the same privileges and immunities as the EU.'78 Moreover, it is 


endowed with specific functions!” and permanent organs;!*° it has an autono- 


mous budget!*! and maintains relations with other EU agencies and institutions, 
with international organisations??? and with third countries.!*? Finally, Frontex 
is independent in implementing its technical and operational mandate.'** The 
presence of these attributes may be seen as an indicator of international legal 
personality. Accordingly, some observers have associated Frontex with an inter- 
national organisation. 1> 
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However, for Frontex to qualify as an international legal person, separate from 
the EU, it should be independent. The independence of an international organisa- 
tion is often used as a synonym for, or an implication of, its autonomy.!*° There 
are one, none and one hundred thousand ideas of autonomy and independence in 
different disciplines. For the present purposes, autonomy and independence are 
understood as related but distinct concepts. They are related because they both 
stem from the idea of freedom. However, independence is here understood as 
freedom from dependence on other subjects; it signals institutional and politi- 
cal freedom - whereas autonomy corresponds to the ability to freely self-regulate 
and self-organise. An agent can thus be autonomous without necessarily being 
independent. 

Autonomy may signal independence, but it does not per se constitute suffi- 
cient evidence of an independent legal person. Frontex is autonomous in the 
performance of its technical and operational tasks; it has a governance structure 
analogous to that of an international organisation, with its own organs, separate 
from that of the EU and its Member States; it is self-organised when it comes to 
its own resources; it is able, to a certain extent, to entertain relations with other 
legal persons. Yet even though the adjective ‘independent’ is profusely employed 
in Frontex’s founding regulation, the agency is functionally dependent on the EU. 
Indeed, the agency depends on the political will of its parent organisation and 
cannot lead a separate international life. 

Regulation 2019/1896 clarifies the terms of Frontex’s relationship of subsidi- 
arity with the EU, which can be inferred from the important normative powers 
that EU institutions exercise over the agency. The development of policy and 
legislation on external border control, including the development of an EIBM 
strategy, is a competence of the EU’s institutions.!3” Along the same line, EU insti- 
tutions exercise some significant procedural and substantial constraints over the 
agency's action. This emerges, for instance, from the discipline of vulnerability 
assessments and crisis prevention.!** Moreover, when the agency concludes work- 
ing arrangements with third countries, which might be qualified as international 
agreements, !*? it does so under the umbrella of the EU’s international legal person- 
ality. This is corroborated by the requirement that it drafts working arrangements 
based on a model drawn up by the Commission, which should give its approval 
before their adoption.!“° 
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Ultimately, Frontex’s international capacities depend on the normative powers 
that the EU exercises by virtue of its competence to develop a common policy 
on border management. The agency is thus conceived as the executive arm of 
the Union regarding the implementation of the EIBM. This is not to obscure the 
interdependence between the agency and the EU. For instance, the Frontex risk 
analyses and expertise are essential when urgent measures are to be taken by the 
EU. This interdependence might be explained by the technocratic logic on which 
the agency rests. Frontex is a response to the need for politically neutral and effi- 
cient operational decisions that legitimate the choices of the EU concerning its 
border policies. Frontex’s significant technical and operational independence 
hints at the presence of a separate legal subject, not only at the domestic level - as 
expressly recognised in its founding regulation — but also at the supranational level. 
The rationale is that an entity with control over its activities should be regarded as 
a discrete legal person. This is essential to enabling EU agencies to perform their 
mandates - and to protect EU institutions from liability resulting from the activity 
of those agencies. !*! 

In sum, while the agency should be regarded as a legal person under national 
and EU law, it does not enjoy a discrete legal personality under international law. 
Frontex’s international legal capacities derive from those of the EU, upon which 
the agency functionally depends. This justifies the application to Frontex of the 
primary rules concerning the human rights obligations of its parent organisation, 
as well as the secondary rules governing the attribution of responsibility for their 
violation. 


VI. Joint Operations 


Frontex’s primary function consists of operational activities aimed at promoting, 
coordinating and developing the EIBM. The agency organises and coordinates 
joint operations, pilot projects or rapid border interventions to support one or 
more Member States in managing their external borders. 

Joint operations assist Member States in border control and return activities, 
which can occur within the Schengen area or in the territory of third states. Rapid 
border interventions are triggered by situations at the borders of a Member State 
requiring immediate action.!*? While rapid border interventions run for limited 
periods, many standard joint operations have become permanent activities of the 
agency. Both types of operation are mainly carried out through the deployment of 
Frontex’s standing corps (including statutory Frontex staff and officers seconded 
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from Member States) and technical equipment. The term ‘host Member State’ 
generally refers to a country receiving this assistance, while those contributing 
operational resources are commonly referred to as ‘participating Member States. !*7 

Every joint operation is based on the agency’s risk analysis and vulnerability 
assessments, !4 and should be implemented in accordance with relevant inter- 
national, EU and national law.!*5 Standard joint operations and rapid border 
interventions are generally carried out at the request of the host Member State. 
Yet, rapid border interventions can be triggered by a decision of the Council; 
this occurs based on a Commission’s proposal, when border control has been 
rendered so ineffective as to put the functioning of the Schengen area at risk. The 
situation can be triggered by a Member State’s non-compliance with Frontex’s 
recommendations - and its management board’s binding decision concerning a 
vulnerability assessment - or by disproportionate challenges at a Member State’s 
external borders.!4° 


A. Operational Plans and their Implementation 


Every joint operation should be implemented in accordance with relevant inter- 
national, EU and national law.'*” More specifically, Frontex’s joint operations are 
implemented under an operational plan.'“* Each operational plan is drawn up by 
the agency, under the responsibility of its executive director,!#? and should be read 
in light of the multiannual strategic policy cycle for the EIBM.'° 

The executive director and the Member State hosting a joint operation should 
agree upon the plan in consultation with other participating Member States.!°! 
Where a joint operation is carried out in the territory of a third country, the opera- 
tional plan should be agreed to by the agency and the third country concerned, but 
also by the Member State or states bordering that country.!** Operational plans 
bind Frontex, the host and participating Member States.'*? All the team members 
deployed in joint operations act under the instructions of the host Member State. 
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However, these instructions should be given following the specific operational 
plan previously designed by the agency’s executive director.!4 

The operational plan covers all aspects ‘considered necessary for carrying 
out the joint operation, including the precise temporal and geographical scope 
of the deployment, its modus operandi and objectives, the composition, tasks 
and powers of deployed teams, their technical equipment, command and control 
provisions, incident reporting procedures and instructions on fundamental rights 
safeguards.!°° Frontex’s operational plans are not available to the public. While it 
is possible to request access to these documents, access is generally partial, when 
granted. 

The implementation of Frontex’s operational plans is described very scarcely 
in the agency’s legal framework. The most relevant information about its role 
in joint operations is inferred from the Handbooks to the operational plans. 
An operational manager is responsible for the overall administration of every 
operation, from drafting the operational plan to its evaluation. The concrete 
implementation of the operational plan is assigned to a coordinating officer.!*° 
The coordinating officer monitors the correct execution of the operational plan, 
including the protection of fundamental rights, and reports back to the execu- 
tive director. Last, an operational coordinator is deployed during all operational 
activities. 

The coordination of each joint operation is ensured by an international coordi- 
nation centre composed of the host state authorities, Frontex coordinating officer 
and representatives of border-guard authorities of the participating Member 
States.'°” All operational information is gathered by the Frontex situation centre, 
located in the agency’s headquarters in Warsaw.!°° 

Frontex’s legal framework provides that team members perform their tasks 
and powers under instructions from and in the presence of the authorities of the 
host Member State.!°? The latter may authorise team members to act on its behalf. 
More specific rules on command-and-control structure for each joint operation 
are defined in the relevant operational plan. In general, the international coordina- 
tion centre decides on the activities of deployed personnel and aerial or maritime 
assets. Yet, when it comes to large military equipment, the operational command 
remains with the contributing Member State.!® 
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B. Joint Operations at the External Borders 


The self-evident objective of joint border operations is border control, mainly consist- 
ing of border checks and border surveillance.!*! Border checks are ‘carried out at 
border crossing points, to ensure that persons, including their means of transport and 
the objects in their possession, may be authorised to enter the territory of the Member 


States or authorised to leave it.!® Border surveillance is implemented between border 


crossing points ‘in order to prevent persons from circumventing border checks.!© 


The principal objectives of Frontex’s joint operations are detecting, prevent- 
ing and controlling irregular migration flows.'® To achieve these objectives the 
agency provides additional personnel and equipment to Member States. Frontex 
improves Member States’ border-checking capacities by facilitating document 
fraud detection,'® supporting screening and debriefing interviews! and conduct- 
ing fingerprinting and registration activities.!°’ Frontex further supports Member 
States with surveillance equipment (such as night-vision devices, radar, drones 
and aerostats) to prevent and detect irregular entries at the land and sea borders.!68 

Concerning joint maritime operations, Frontex is mandated to provide tech- 
nical and operational assistance to Member States and third countries during 
search-and-rescue (SAR) operations.!® Once involved in a search-and-rescue 
operation, all the participating officers are placed at their disposal and act under 
the instructions of the Rescue Coordination Centre responsible for the concerned 
region.'”° Yet, as further discussed below, the trigger of Frontex SAR duties is diff- 
cult to ascertain, not least because the operational area of maritime operations has 
been reduced so as to limit its SAR duties.!”! 


161 Art 2(10), SBC. 
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C. Joint Return Operations 


Frontex plays a pivotal role in the implementation of the EU expulsion policy. The 
agency organises, coordinates and finances or co-finances Member States’ return 
operations, and, with the agreement of the Member State concerned, it can organ- 
ise joint return operations on its own initiative.'”” 

Frontex’s regulation emphasises that the agency cannot enter into the merits 
of return decisions, which remain the sole responsibility of Member States.” 
Frontex is nonetheless involved in a number of pre-return and return-related 
activities that might have a severe impact on such a decision and its imple- 
mentation. Most notably, Frontex assists Member States by collecting the 
information necessary for issuing return decisions, identifying irregularly stay- 
ing third-country nationals and assisting in obtaining travel documents.!”* In 
this context, the agency enjoys extensive data-management powers. To ensure 
the coherence and efficiency of returns, the agency is tasked with developing 
and operating an integrated return-management platform for processing all 
information relevant to return operations.!’° This platform incorporates the 
existing national and EU-wide return-management systems.'”° The information 
collected can be shared with EU institutions and agencies,!”” and the authorities 
of third countries.!78 

Joint return operations are carried out by return escorts and specialists whose 
actions are supervised by forced-return monitors.!”? According to Article 8(6) 
of the Return Directive, each Member State should establish an effective forced- 
return monitoring system.'8? Whereas all EU Member States have some form of 
return monitoring in their legal frameworks, not all of them have monitoring 
bodies sufficiently independent from the authority responsible for returns.!°! The 
Fundamental Rights Agency (FRA) suggested the involvement of an international 
body with human rights monitoring expertise in such cases.!8? Frontex regulation 
allows the European Committee for the Prevention of Torture and Inhuman or 
Degrading Treatment or Punishment of the Council of Europe (CTP) to visit joint 
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return operations.'®° Yet, visits by the CTP remain the exception to the rule of 
Frontex internal forced-return monitors. 134 

Besides, not all return operations are monitored, or the monitoring does not 
cover all return phases.!®° The effectiveness of the monitoring mechanism is 
further called into question by a lack of appropriate follow-up procedures to the 
reports of forced-return monitors.!*° If the forced-return monitors are to support 
human rights compliance during return operations, it is fundamental that they be 
systematically deployed in every return-related activity and that they be provided 
with appropriate follow-up competences concerning eventual complaints.!°” 
Complementing these internal efforts with external and independent monitor- 
ing mechanisms is also crucial for effective human rights protection during joint 
return operations. !8° 


D. Joint Operations Hosted by Third States 


The consolidation and further expansion of Frontex’s legal mandate are generally 
presented as a functional necessity for maintaining the Union's internal security. 
To that end, the agency is mandated to implement a ‘proactive management of 
migration, including the necessary measures in third countries.!®? In line with its 
‘overall control logic, Frontex ensures the persistent surveillance of people on the 
move by initiating operational cooperation with third countries. 

The agency can conduct joint border control operations in the territory of third 
countries provided that its activities are carried out: (1) based on an operational 
plan drafted jointly by the agency and the third country concerned; (2) with the 
agreement of the bordering EU Member States; and (3) based on a status agree- 
ment between the EU and the third country if members of the deployed team will 
exercise executive powers, or where otherwise required.!° 
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All status agreements must be in line with the model status agreement drafted 
by the Commission.!*! In 2021, the Commission adopted an updated model, 
including the possibility of deploying team members with executive powers to any 
third country - and not only in neighbouring ones - in accordance with the 2019 
Frontex reform.!*? Based on Frontex’s previous mandate,!”? the EU has concluded 
status agreements with Albania, Serbia and Montenegro.'™ Similar arrangements 
have also been initialled with other Balkan countries.!?° In the meantime, these 
agreements are being re-negotiated and others have been concluded in light of 
Frontex’s reinforced mandate, to expand its operational activities in the territories 
of third countries.!°° Negotiations on status agreements that would allow Frontex 
operations in Senegal and Mauritania are also ongoing!” 

Regulation 2019/1896 requires that these status agreements cover all aspects 
necessary for operations in third-countries territory.!°8 Yet, many crucial 
aspects of Frontex operations in third countries still need to be addressed. First, 
all status agreements contain a provision on the privileges and immunities of 
team members, granting them extensive immunities from the jurisdiction of 
the host third states. While Frontex and the participating Member States decide 
whether to waive these immunities,!”’ border guards are not exempted from the 
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jurisdiction of the respective authorities of home Member States.? The latter 
possibility seems, however, limited to team members seconded by Member States 
for Frontex does not have a ‘home Member State’ Second, the tasks and powers 
of team members are vaguely enunciated as those required for border control 
and return operations.”"! The same provisions transfer the authority to issue 
instructions to team members to the host third-state authorities leading the joint 
operation.” This implies that the personnel of Frontex and its Member States 
will be placed at the disposal of a third country not bound by EU law nor by 
the European Convention on Human Rights (ECHR) in case of agreements with 
non-European states. This may be partially addressed by the operational plan, 
binding on all participating authorities, and requiring that all persons involved 
in such operations should comply not only with the domestic law of the host 
third country, but also with EU and international law, including fundamental 
rights.” Indeed, recent agreements specify that the host member state shall 
issue only instructions that follow the operational plan. If Frontex coordinat- 
ing officer considers that those instructions do not comply with the operational 
plan or with applicable legal obligations, they shall immediately communicate 
this to the host member state authorities and to Frontex executive director, who 
may take appropriate measures.” Yet, besides the suspension or termination 
of Frontex activities, the consequences of a breach of these obligations remain 
unclear, even where a memorandum of understanding between Frontex and 
the host state on the respective complaints mechanisms is in place.” Finally, 
Article 73 of Frontex regulation provides that the agency should comply with 
Union law when cooperation with third countries occurs on their territory. This 
cannot, however, exclude situations of negligence or complicity in breaches of 
EU and international human rights law. 
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VII. Responding to Migrant Rights Violations 


The EIBM in general, and Frontex’s joint operations, in particular, incur a variety 
of human rights implications and risks.” The opacity surrounding joint opera- 
tions, combined with their possible extraterritorial scope, may intensify those 
risks.” The agency’s inadequate human rights compliance, exacerbated by its 
vague legal framework and lack of public accountability, has exposed it to severe 
criticism.” In response, over the years, Frontex has endorsed various Codes of 
Conduct for all border control and return operations coordinated by the agency,” 
a Fundamental Rights Strategy?!” and a Fundamental Rights Action Plan.*!' Also, 
since 2016, Frontex’s legal mandate has included an internal accountability mech- 
anism for human rights violations. Despite these important steps towards more 
accountable management of EU borders, the following pages will show that, in 
practice, Frontex’s human rights compliance remains questionable, and its subse- 
quent accountability is limited. 


A. Reporting Incidents 


All incidents occurring during Frontex’s operational activities are reported via 
the joint operations reporting application (JORA).?!” Every deployed officer 
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can use the JORA to report a serious incident (SI) during Frontex’s operations. 
A SI is defined as 


an event or occurrence, natural or caused by human action, which may affect, or be rele- 
vant to a particular Frontex activity, the safety and security of participants in Frontex 
activities, the Agency’s mission and reputation, or any combination thereof. [Serious 
incidents] also includes situations of alleged violations of Fundamental Rights and EU 
acquis or international law, particularly related to international protection obligation, 
and of the Frontex Code of Conduct for all persons participating in Frontex activities 
and for Joint Return Operations coordinated by Frontex.?!% 


The ordinary procedure to be followed in case of an SI starts with an initial report, 
including an informal summary of the preliminary information available about the 
occurrence. This is followed by a formal report into the JORA, with a comprehensive 
overview of the information available. At the same time, under the coordination of 
the respective operational manager and in cooperation with the host state authori- 
ties, Frontex’s actors on the ground should monitor the situation. If, at a later stage, 
some additional information is acquired, the report should be updated accordingly. 
A final report summarising its outcomes closes the procedure.”!4 

In situations related to human rights obligations, an extraordinary procedure 
takes place.”!5 All participants in agency activities who witness, are involved in 
or have grounds to suspect the occurrence of an incident representing a possible 
human rights violation have an obligation to report it immediately to Frontex. 
They can do so using the standard serious reporting mechanism or, in case the 
disclosure of sensitive information on alleged violation could have negative conse- 
quences on the reporting persons, they can make use of an exceptional reporting 
procedure.!° In addition, in light of new powers to use force and service weapons, 
special rules have been established for serious incidents that involve the use of 
force by Frontex standing corps officers.”!” 

Crucially, these internal reporting mechanisms have not identified any human 
rights problem in various situations where there was consistent evidence thereof. 
In 2020, for instance, a joint media investigation uncovered, with videos and 
satellite photos, a series of migrant pushbacks conducted by the Greek authori- 
ties towards Turkiye, with Frontex’s vessels and planes witnessing or participating 


213 See: Handbook to the OPLAN of Joint Air Border Operations, 24; Handbook to the OPLAN of 
Joint Land Border Operations (n 149) 31; Handbook to the OPLAN of Joint Maritime Operations 
(n 149) 35. 

214 Handbook to the OPLAN of Joint Air Border Operations (n 149) 25-26; Handbook to the OPLAN 
of Joint Land Border Operations (n 149) 32-33; Handbook to the OPLAN of Joint Maritime Operations 
(n 149) 36-37. 

215 Executive Director, Decision No 2012/87, Standard Operating Rules to ensure respect for human 
rights in Frontex joint operations and pilot projects, 19 July 2012 [On file with the author]. 

216 Management Board Decision 17/2019 adopting the Frontex Guidelines on Whistleblowing, 
18 July 2019. 

217 Management Board Decision 7/2021 establishing a supervisory mechanism to monitor the appli- 
cation of the provisions on the use of force by statutory staff of the European Border and Coast Guard 
Standing Corps, 20 January 2021. 


Responding to Migrant Rights Violations 61 


in the operation.?!* This was not the first time the agency was involved in such 
unlawful manoeuvres, but it has consistently rejected any allegations.” Frontex 
emphasised that it did not have any power to investigate and must rely on Member 
States,””° but after pressure from the Commission, the management board decided 
to create an internal subgroup to look into the suspected incidents at the Greek 
maritime border.””! The agency’s main concerns, however, were about legal uncer- 
tainties regarding sea surveillance operations and ‘hybrid threats, rather than 
alleged human rights violations.” 

In 2021, in reaction to these scandals, Frontex adopted a new Standard Operating 
Procedure (SOP), reinforcing the role of the FRO.””? The 2021 SOP assigns a ‘Serious 
Incident Handler’ to every SI. The SOP applies to three categories of incidents, 
including those involving ‘potential violations of fundamental rights or international 
protection obligations, ‘potential violations of Codes of Conduct’ and ‘serious actual 
or potential negative implications on Frontex core tasks. However, despite the fact that 
there might be considerable overlaps between these categories, the FRO is directly 
involved in the verification and assessment of only the first category of SI. In addition, 
while every participant in the agency operations is under the obligation to report any 
event which could be a SI, there seems to be no sanction for failure to do so. 

Ultimately, Frontex’s supervision of Member States’ border control opera- 
tions might enhance their human rights compliance. Yet, the agency’s inertia and 
its silence about systematic human rights violations at Member States’ external 
borders may contradict this assumption. 


B. Frontex’s Complaint Mechanism 


Since the agency’s inception, Frontex accountability problems have been pointed 
out by many.””4 In 2012, the European Ombudsman, on its own initiative, opened 
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an investigation into Frontex’s human rights compliance.” The Ombudsman 
found that Frontex lacked a mechanism to deal with individual incidents involv- 
ing breaches of fundamental rights potentially occurring during its border control 
activities.” This implied that Frontex was not fully aware of human rights 
concerns during its activities; therefore, it had little possibility of correcting its 
performances and that affected people did not have the opportunity to have their 
complaints heard by the agency.” 

According to Frontex, the agency was not competent to receive complaints 
against the conduct of Member States’ border officers - as ultimate responsibility 
lies with the particular Member State on whose territory the incident occurred.””® 
The disciplinary powers and reporting obligations of Frontex staff were considered 
sufficient by the agency.” In the same year, Frontex’s executive director introduced 
the standard operating procedure to ensure respect for human rights. The deci- 
sion establishing this procedure emphasised the importance of the monitoring and 
reporting obligations of every participant - both to fundamental rights compliance 
and to the executive director’s own obligation to terminate any operation where 
fundamental rights violations are ‘serious or ‘likely to persist.”°° Nonetheless, as the 
Ombudsman observed, while monitoring and reporting obligations are important, 
they are not sufficient to ensure fundamental rights protection.7*! Furthermore, 
terminating an operation only where serious human rights breaches occur or are 
likely to endure does not seem to provide enough guarantees, especially consider- 
ing the absolute nature of some of the violations potentially occurring. 

Despite Frontex’s initial rejection of the Ombudsman’s recommendations, they 
led to some important changes in the agency’s legal framework.”*” In particular, 
the agency’s 2016 regulation included a specific fundamental rights complaints 
mechanism.” This mechanism turned out to be rather ineffective, however;?*4 
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it lacked a clear definition of what could be considered an ‘appropriate follow-up’ 
by Frontex or by Member States. Moreover, it largely relied on the discretionary 
powers of internal oversight bodies, such as the executive director and the FRO, 
with their respective histories of mismanagement”? or chronic understaffing.”*° 
In light of these shortcomings the Ombudsman opened a new inquiry on the agen- 
cy’s complaints mechanism and made several suggestions for improvement with a 
view to improving its accessibility, including in third countries and by anonymous 
complainants.”*” 

Regulation 2019/1896 introduced some significant improvements to the legal 
framework. First, the FRO is now assisted by a deputy Fundamental Rights Officer 
and a team of FRMs overseeing Frontex’s operational activities in the field.?° 
Second, while under the 2016 regulation a complaint could be submitted only with 
regard to the actions of staff involved in the agency’s operational activities, the new 
regulation includes possible complaints about a failure to act by Frontex’s authori- 
ties or those of Member States.**? 

Despite these progresses, as discussed in further detail below, the current 
complaint mechanism cannot be considered to be truly effective.” Significantly, 
the complaints mechanism is still administered by internal oversight bodies, 
and it lacks clarity about the possibility of appealing against their decisions.”*! 
Moreover, the FRO is still lacking the necessary staff and resources to follow up on 
complaints.” The 2019 regulation requires the agency to develop an ‘independ- 
ent and effective’ complaints mechanism.” But this noble declaration of intent 
(rectius, obligation) is contradicted by persistent shortcomings. 


C. Decisions to Suspend, Terminate or not Launch Activities 


Even if they are commonly extended over time, Frontex’s joint operations have a 
limited duration. Yet, under Article 46 of Regulation 2019/1896, they should be 
terminated if the executive director determines that ‘the conditions to conduct 
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those activities are no longer fulfilled. Most notably, the executive director has an 
obligation to withdraw the financing for any activity by the agency - or suspend, 
or terminate any of the agency’s activities, in whole or in part - in the presence of 
serious or persistent human rights violations. The 2019 regulation further intro- 
duced the right of the executive director to decide not to launch any activity ‘where 
he or she considers that there would already be serious reasons at the beginning of 
the activity to suspend or terminate it because it could lead to violations of funda- 
mental rights or international protection obligations of a serious nature.** 

These provisions substantiate Frontex’s duty to act in due diligence in the protec- 
tion of human rights during its operations. The agency should not only respect 
the rights of individuals subjected to its power, but it should also protect them 
from potential violations by taking appropriate preventive measures. Evidence 
that a given joint operation should not have been launched, or should have been 
terminated or suspended, might entail the agency’s human rights responsibility for 
failure to protect. Such evidence can emerge not only from Frontex’s documents 
(such as incident reports or internal complaints) but also from reports of EU insti- 
tutions’ bodies, offices and agencies or international organisations. 

After consulting the FRO and informing the Member State concerned, the exec- 
utive director should take the decision to suspend, terminate or not launch activities, 
‘if he or she considers that there are violations of fundamental rights or international 
protection obligations related to the activity concerned that are of a serious nature 
or are likely to persist.’ On the one hand, the executive director shall suspend, 
terminate or not launch activities that would contribute to serious or persistent 
violations. On the other hand, the decision to suspend, terminate or not launch 
activities depends on the executive director’s evaluation of the specific situation. 
Such decisions should be based on ‘duly justified grounds?! The executive director 
should take into account relevant information ‘such as the number and substance of 
registered complaints that have not been resolved by a national competent authority, 
reports of serious incidents, reports from coordinating officers, relevant interna- 
tional organisations and Union institutions, bodies, offices, and agencies.”4” 

In the absence of a well-defined procedure to assess the human rights impact of 
a given operation, the evaluation is left to the discretion of the executive director.”48 
It is therefore hardly surprising that no decision to suspend the agency’s activities 
was taken before 2021. The repeated judicial admonishments against Hungarian 
asylum and return legislation,”4? and the growing pressure on the agency to stop 
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assisting in its implementation,”°° led Frontex to announce the suspension of all its 
operational activities in Hungary.”! This decision came at a time when the agency 
was under severe criticism for complicit conduct in several incidents at the Greek 
border and for consequent mismanagement.”*? 

The obligation to suspend or terminate activities entailing serious or persis- 
tent human rights violations is particularly relevant to the cooperation with third 
countries. Per definition, these countries are not subject to the same political over- 
sight and judicial scrutiny as Member States. Hence, the decision to suspend or 
terminate an operation can be a pragmatic tool of persuasion and one of the most 
immediate consequences of eventual breaches. Whether the agency will use this 
tool more systematically in the future remains to be seen. The large margin of 
discretion left to the executive director is not particularly promising. 


VUI. Transparency and Accountability 
in Frontex Activities 


Frontex should conduct its work as openly as possible’? and should maintain 


a regular public and transparent dialogue with civil society.7°4 The most recent 
amendment to the agency’s legal framework addressed some critical issues 
related to the democratic scrutiny of its activities. The agency should report 
to the European Parliament, the Council and the Commission to the full- 
est extent.’ It should also transmit its annual activity report to the national 
parliaments.?°° 

The increased scrutiny by these institutions of the agency’s activities has not 
always been matched by their effective overview of the operational strategies the 
agency should implement. The European Parliament controls the agency’s budget 
and should be consulted on the adoption of the multiannual strategic policy for 
the EIBM.?*” It also receives information about several specific aspects related to 


‘Hungary at the Border of Populism and Asylum in Sergio Carrera and Marco Stefan (eds), Fundamental 
Rights Challenges in Border Controls and Expulsion of Irregular Immigrants in the European Union: 
Complaint Mechanisms and Access to Justice (Abingdon, Routledge, 2020). 

250 Marton Dunai, ‘Hungary Keeps Deporting Migrants, EU Border Guard Turns Blind Eye - 
NGO’ (Reuters, 12 January 2021) www.reuters.com/article/us-europe-migrants-hungary-frontex- 
idCAKBN29H1W1. 

251 Mariana Gkliati, “The Next Phase of The European Border and Coast Guard: Responsibility for 
Returns and Push-Backs in Hungary and Greece’ (2022) 7 European papers 171, 179-180. See, however: 
Frontex, Fact Sheet -2020 Frontex discharge, 2-3. 

252 See European Parliament, ‘Recent allegations on pushbacks during Frontex operations in the 
Eastern Mediterranean: extracts from the presentation by Fabrice Leggeri, 1 December 2020. 

253 Art 15, TFEU. 

254 Art 11(2), TUE. 

255 Recital 116, Art 121, Regulation 2019/1896. 

256 ibid, Art 112(3). 

257 ibid, Art 8(4). 


66 Frontex and the Implementation of the EIBM 

Frontex’s activities, including the deployment of liaison officers to third states” 
and the general and strategic risk analyses based on which the multiannual stra- 
tegic policy for the EIBM is elaborated.”*? Yet, the Parliament continues to suffer 
from an informational deficit regarding tailored risk analyses for operational 
activities. 

While the new legal framework has partially remedied the informational 
deficit of the European Parliament, the agency remains an essentially intergovern- 
mental body, with a management board dominated by national representatives. 
The agency must invite a representative from the FRA to attend its management 
board’s meetings. By contrast, while Frontex has the faculty to invite experts from 
the European Parliament,” the provision to ask external observers to partici- 
pate in the agency’s activities seems merely focused on exchanging best practices 
among executive actors.”*! 

This may be partially alleviated by the possibility that members of the European 
Parliament have to invite the executive director to report on the agency’s activi- 
ties at any moment.” The executive director is under an obligation to answer in 
writing any of their questions.”° Significantly, the classification of relevant infor- 
mation does not preclude its availability to the Parliament.” Furthermore, the 
European Parliament can initiate ad hoc investigations on the agency’s human 
rights compliance. A notable (and overdue) example of such Parliamentary 
investigations is the creation of a scrutiny working group to oversee all aspects of 
Frontex’s activities.?° 

In addition to being accountable to political bodies, the agency must provide 
access to relevant information to civil society, most notably through the Consultative 
Forum.” The members of the Consultative Forum have the power to conduct 
on-the-spot visits, including in third countries, to verify compliance with fundamen- 
tal rights during operational activities.”°” Yet, these prerogatives are not as effective 
in practice as they might seem in theory. The Consultative Forum continues to face 
challenges in accessing information;”® and its delegations are often not allowed to 
observe border guards in the performance of their duties directly? 
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Many of the agency’s documents are open to the public. These documents include 
annual reports, reports of the Consultative Forum, work programmes and general 
risk analyses.’”° Operational plans and serious incident reports, however, are clas- 
sified as sensitive and confidential, although it is possible to request access to these 
documents, subject to the conditions laid down in Regulation 1049/2001.?”! The 
main requirement to qualify for the right to access documents held by Frontex is EU 
citizenship or residency in an EU Member State.””” As many of the people concerned 
by Frontex’s activities are third-country nationals without residency in the EU, the 
right to access to documents is rather limited.*”* Frontex’s regulation provides that 
‘any natural or legal person’ can address the agency and receive an answer.’”4 Yet 
this does not imply that the agency has a duty to disclose the information requested. 

When access to information is granted, it is generally partial. Furthermore, 
Frontex does not assume responsibility for any information included in transmit- 
ted documents,” and it invokes copyright law to warn applicants against sharing 
them.?”° Gaining access to documents for this work has been particularly chal- 
lenging. The information provided was both limited and contradictory.” 

Frontex’s refusal to release documents has been challenged before the CJEU 
and the European Ombudsman. In both cases, the applicants were unsuccessful; 
Frontex’s refusal to disclose information was justified on the grounds of public 
interest in public security.?””8 Notably, the CJEU found that Frontex enjoys ‘wide 
discretion’ in determining whether a document is covered by the public security 
exceptions provided in Regulation 1049/2001. Moreover, the Court specified that 
its review of the legality of a decision to refuse access to information is ‘limited 
to verifying whether the procedural rules and the duty to state reasons have been 
complied with, whether the facts have been accurately stated and whether there 
has been a manifest error of assessment or a misuse of powers.?”? By virtue of 
its broad discretion regarding exceptions to the right of access to documents, the 
agency can select the information that it considers appropriate to share with the 
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public. This epistemic power enables Frontex to direct the narrative (at least to the 
general public) around its human rights compliance. 

The opacity surrounding Frontex’s daily activities exacerbates the difficul- 
ties in allocating responsibilities for migrant rights violations among the various 
actors participating in the agency’s joint operations.”®° These actors operate under 
a chain of command and control included in each operational plan. The limita- 
tions in accessing these documents imply serious difficulties in identifying who is 
responsible for what during Frontex’s joint operations. People affected by Frontex’s 
operations find themselves in a vulnerable situation, and ‘it cannot possibly be 
expected from them to investigate what is undoubtedly a complex allocation of 
responsibility.”*! Overall, the aura of secrecy covering Frontex’s activities not only 
hinders the regular ex-ante democratic overview of the agency’s conduct but also 
encumbers its ex-post judicial review. 


IX. Conclusion: Frontex a Catalyst for Complexity 


Frontex is the expression of the composite nature of the EIBM assemblage. Two 
mutually supporting logics underpinned the establishment of the agency. First, 
its creation responded to the need for a uniform application of border control 
standards across all the Schengen Member States. Second, since its inception, the 
agency has had a security-driven character, reacting to the security emergencies 
that might arise outside the external borders. As a result, the agency consolidated 
the link between security, border management and migration. 

Along these lines, Frontex serves a preventive and reactive function at the 
same time. With its risk analyses, Frontex prevents future challenges at the exter- 
nal borders by anticipating the movements of potential irregular migrants and 
taking appropriate border control measures. Where Member States are unable to 
face these challenges, the agency can recommend the proper reaction, including 
deploying additional personnel and equipment. These two mutually supportive 
functions are reflected in the agency’s operational and technical nature, increas- 
ingly bolstered by subsequent amendments to its legal framework. 

The pervasive influence Frontex exercises over border management enables it 
to gradually erode Member States’ powers in that area, without formally under- 
mining their sovereignty. On the one hand, Frontex’s technical character conceals 
a de-politicising tool that enables the agency to legitimise the EU border control 
policies it implements as purely technical - and therefore neutral and insulated 
from political debate. On the other hand, the agency’s operational power, coupled 
with its informational hegemony and capacity to disseminate knowledge, place 
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Frontex in a pivotal position within the EIBM. Frontex is allowed to act more and 
more autonomously, while the Member States are reduced to mere ‘consumers’ of 
its technical and operational strategies.*** This growing autonomy is problematic, 
not least because of the absence of independent and effective remedies for human 
rights violations that its activities might occasion. 

Another major challenge in Frontex’s activities is that they radiate within and 
beyond the external European borders. Frontex cooperates with third countries, 
training their border guards, sharing information with them and enforcing border 
controls in their territories. All in all, this promotes EIBM standards and lengthens 
the reach of EU border control far beyond the physical frontiers of the Schengen 
Member States.7°° 

Frontex catalyses the dislocation and proliferation of borders underlying the 
EIBM. In doing so, it challenges the conception of the border as a technology of 
state-territorial power. State territorial power remains nonetheless relevant for 
many purposes, most notably to establish the applicability of human rights obliga- 
tions. As discussed in the next part of this study, by straying onto Member States’ 
borders, Frontex also trespasses their territorial jurisdiction. This might result in 
the frustration of the human rights obligations binding the EU and its Member 
States. 

Furthermore, Frontex’s enhanced legal mandate contributes to further blur- 
ring the lines of responsibility between the various actors involved in Frontex’s 
operational activities. The interplay of multiple actors in the EIBM allows them 
to shift the blame for the harmful consequences of their border control activities. 
Whereas the implementation of the EIBM is a ‘shared responsibility’ of Frontex 
and the competent national authorities,** the agency’s stance regarding human 
rights violations occurring in such a context has generally been evasive. Frontex’s 
official position has been that the Member States are the primary (if not exclusive) 
agents responsible for human rights violations occurring during its activities.”®° 

The next chapter will show that the agency’s extensive human rights obliga- 
tions contradict this assumption. Frontex is mandated not only to respect human 
rights but also to ensure their protection and promotion.7*° Far from serving a 
mere auxiliary role, Frontex plays a decisive role in defining and implementing the 
EIBM. In this line, Frontex should ‘be fully responsible and accountable for any 
decision it takes and for any activity for which it is solely responsible.”®” Yet, the 
complex organisational structure and the secrecy under which Frontex operates 
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makes it difficult to prove that the agency was solely responsible for a human rights 
violation. 

The following analysis will try to unravel the knot of obligations and concom- 
itant responsibilities for their potential breach by Frontex and/or the States 
implementing the EIBM. Accordingly, the next chapter will identify the rele- 
vant international obligations binding Frontex and the Member States in their 
concerted border management activities. The analysis will then proceed by tracing 
the jurisdictional reach of applicable international obligations and discussing the 
international responsibility for their breach. 


3 


The Protection of Migrant Rights 
and Administration of the 
European Borders 


I. Introduction: Rights and Obligations in the EIBM 


This chapter will examine how international and EU law both frame and respond 
to the challenges related to the respect and protection of migrant rights in the 
EIBM in general and Frontex’s joint operations in particular. The following pages, 
rather than analysing all the rights to which migrants are entitled, will attempt 
to explore the situations in which migrant rights are more likely to be infringed 
during the EIBM activities. 

Migrant rights, qua human rights, arise from a relationship between a duty- 
bearer and a rights-holder.' While human rights can be general and abstract, 
human rights obligations must be concrete and specific.” For every right, there 
are several correlative duties and duty-bearers that undertake its realisation. The 
main duty-bearers addressed by this study are the European states cooperating 
in the protection of their external borders and Frontex, the ‘spider in the web 
of border guard authorities’ implementing the EIBM.? As seen in the previous 
chapter, Frontex’s legal personality depends on that of the EU. Consequently, 
Frontex must comply with its obligations under EU law and the international obli- 
gations binding the EU under international law. The objective of this chapter is 
therefore to elucidate the obligations binding the EU, Frontex, and the Member 
States when they implement the EIBM. 

Because Frontex and the Member States arrange and orchestrate the integrated 
management of the European borders, they are assumed to be the main respon- 
sible actors in case of mismanagement resulting in a violation of migrants’ rights. 
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Those actors are presented as duty-bearers, in so far as their obligations repre- 
sent the flip side of the migrants’ rights coin. The analysis will thus explore the 
respective rights, originating from various legal sources, that might be at stake for 
migrants in vulnerable situations at the borders of Europe. 

An overview of the pluralistic legal framework within which Frontex and 
the Member States operate will lay the ground for evaluating their activities 
through the lens of migrants’ protection. The goal is to clarify the way interna- 
tional and EU law uphold migrant rights and how these norms can impact the 
border control practices of national and supranational authorities. 

Before delving into the details of this pluralistic legal framework, I will first 
provide a brief outline of its legal sources and their interaction (Section II). 
International and EU law are intertwined in many ways. With particular regard 
to the protection of migrants at the borders of Europe, EU law has incorporated - 
and occasionally transformed - international human rights and refugee law 
standards. I will then discuss the nature of the obligations binding the EU and 
its Member States. After a few reminders about the distinction between positive 
and negative human rights obligations, I shall highlight their significance in the 
context of border management (Section III). The rest of the analysis will follow 
the trajectory of a protection continuum, counterbalancing the continuum of 
coercive and surveillance practices described in the previous part of this work 
(Section IV). The chapter concludes by reflecting on how migrant rights stemming 
from different legal sources can respond to the challenges of border control meas- 
ures implemented by multiple actors and technologies (Section V). 


II. Sources of Obligation 


Within the EIBM assemblage, many actors, mainly EU agencies such as Frontex 
and the Member States, interact to construe a continuum of control that may 
result in breaches of these actors’ international obligations. The following sections 
will identify the sources of the international obligations binding the EU and its 
Member States in the context of their border control activities. 


A. The International Obligations of the EU 


As discussed in chapter two, Frontex does not enjoy a discrete international 
legal personality; instead, the agency derives its legal capacitates and duties 
from those of the EU, its parent organisation.* The following analysis is there- 
fore devoted to the international obligations of the EU (and Frontex). To clarify 
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this matter, this section will examine the EU’s international legal nature and 
its legal consequences. I will then turn to the relationship between EU law and 
international human rights law, as they represent the main legal framework 
concerning the protection of migrant rights in Europe. 

The EU’s legal nature can be characterised in many ways and from various 
perspectives - perhaps none of them entirely persuasive, but many of them 
plausible.” Observed from the inside, the EU legal order looks like a new legal 
entity with unique constitutionalising features. This view is grounded in the EU’s 
self-perception, according to which the Union constitutes ‘a new legal order of 
international law Considered from the outside, the EU is generally described 
as an international organisation, that is, a creature of international law. The EU 
legal order appears as a special legal regime embedded in the general system of 
public international law from which it enjoys ‘relative autonomy.’ Whereas its 
special features distinguish the EU from any other international institution,® its 
sui generis character does not automatically create a separate legal order;? instead, 
it remains ‘a subsystem of international law! 

The EU is difficult to pigeonhole in a single legal category and has accord- 
ingly been compared to ‘a unicorn amidst a coterie of strange creatures.!' I will 
not attempt to argue for a specific interpretation, nor will I seek to find a new 
legal category for the EU. Instead, my analysis will start from the presumptive 
(and generally accepted) international legal personality of the EU,'* and focus 
on the EU’s tangible presence in the international sphere - as a creature of the 
international legal system from which it originates.'? The EU has a distinct legal 
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personality and enjoys an extensive autonomy from its Member States. At the 
same time, the EU legal order is also closely intertwined with those of its Member 
States. In this sense, the Union is ‘both independent from, and dependent on, its 
Member States. !4 Beyond this paradox, however, the EU international presence is 
unquestionable. In its action on the international scene, the EU must safeguard its 
‘values, fundamental interests, security, independence and integrity," but it must 
also respect international law.'° What follows will explore the tension between 
these two goals and how international law binds and, at the same time, is shaped 
by the EU and its organs.!” 

Whereas international law is not an original European idea,'® it is undoubt- 
edly part of the narrative that has shaped and influenced the development of 
the EU.!? Due to the derived international subjectivity of the EU, its Member 
States’ international obligations further shape the Union as an international 
organisation.”° The original EEC Treaty and the treaties that succeeded it (today, 
the TFEU and the TEU, together with the Euratom Treaty) are the sources of 
all EU legislation.?! International law continues to regulate the life of the EU 
since, in the absence of any special rule of EU law, secondary rules of inter- 
national law will apply, such as rules on the international responsibility of 
states or international organisations,” or rules on treaty interpretation.” That 
notwithstanding, the EU has developed an ambivalent posture towards interna- 
tional law.” This EU ambivalence oscillates between the recognition of the EU’s 


“ibid, 208. See also: Pieter Jan Kuijper and Esa Paasivirta, ‘EU International Responsibility and its 
Attribution: From the Inside Looking Out’ in Malcom Evans and Panos Koutrakos (eds), The International 
Responsibility of the European Union: European and International Perspectives (Oxford, Hart Publishing, 
2013) 38. 

15 Art 21(2)(a), TFEU. 

16 ibid, Art 21(1). 

17 See extensively: Odermatt (n 13). 

18 Alexander Orakhelashvili, “The Idea of European International Law’ (2006) 17 European Journal 
of International Law 315. 

19 Anthony Pagden, The Idea of Europe: From Antiquity to the European Union (Cambridge, 
Cambridge University Press, 2002); Martti Koskenniemi, ‘International Law in Europe: Between 
Tradition and Renewal’ (2005) 16 European Journal of International Law 113. 

0 Katja S Ziegler, “The Relationship between EU Law and International Law’ in Dennis Patterson 
and Anna Sédersten (eds), A Companion to European Union Law and International Law (Oxford, 
John Wiley & Sons, 2016). 

21 Treaty establishing the European Economic Community (Treaty of Rome), 298 UNTS 3, 25 March 
1957; Treaty Establishing the European Atomic Energy Community, 298 UNTS 167, 25 March 1957; 
Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the 
European Union, 7 June 2016, OJ C202/1. 

22 ILC, Articles on Responsibility of International Organizations, Yearbook of the International 
Law Commission, 2011, vol. II, Part Two. 

23 Vienna Convention on the Law of Treaties, 155 UNTS 331, 22 May 1969. 

4See Violeta Moreno-Lax, “The Axiological Emancipation of a (Non-) Principle: Autonomy, 
International Law and the EU Legal Order’ in Sacha Garben and Inge Govaere (eds), The Interface Between 
EU and International Law (Oxford, Hart Publishing, 2019); Enzo Cannizzaro, “The Neo-Monism of the 
European Legal Order’ in Enzo Cannizzaro, Paolo Palchetti and Ramses A Wessel (eds), International 
Law as Law of the European Union (Leiden, Brill, 2012). 


Sources of Obligation 75 


rootedness in the international legal order” and the protection of the integrity 
and autonomy of the EU legal order.”° 

From the perspective of international refugee and human rights law, however, 
the autonomy of EU law seems rather limited. First, it is now well established 
that in the exercise of its powers, ‘the EU is bound to observe international law 
in its entirety, including not only the rules and principles of general and custom- 
ary international law but also the provisions of international conventions that 
are binding on it.?” The EU is bound by international refugee and human rights 
law as a matter of both treaty and customary international law. Second, inter- 
national law is deeply entrenched in the structure of EU law, and as such, it 
binds the EU, its institutions, and Member States. The EU is bound, by the very 
Treaty by which it was established, to adopt all measures necessary to enable its 
Member States to fulfil their international obligations.”* Finally, EU institutions 
are committed to respecting fundamental (human) rights as general principles 
of EU law.”? 

The interaction between EU law and international human rights law can be 
considered from two perspectives: a formal one that is directly reflective of the 
sources of obligations; or a ‘substantive’ one that cuts across the distinction by 
source.*” The following sections are organised following the formal distinction 
among sources, but the analysis is developed according to the substantive interac- 
tion between them. 


i. The EU Human Rights Obligations and Treaty Law 


According to Article 216 of the TFEU, agreements concluded by the Union are 
binding upon its institutions and Member States.*! As such, treaties entered into 
by the EU are an integral part of the Union legal order.” In addition, various 
legal instruments of primary and secondary EU law explicitly endorse relevant 
human rights and refugee law treaties, inferring their applicability to the EU and 
its Member States. 
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Intertanko, 3 June 2008, ECLI:EU:C:2008:312, para 51; Case C-366/10, Air Transport Association of 
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Case T-526/10, 25 April 2013, ECLI:EU:T:2013:215, para. 112. 

26 Opinion 2/13, 18 December 2014, ECLI:EU:C:2014:2454, paras 170 and 174. 

27 ATAA (n 25) para 123; Inuit Tapiriit Kanatami (n 25) para 112; Western Sahara Campaign UK, 
Case C-266/16, 27 February 2018, EU:C:2018:118, para 47. 
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29 Stauder, Case 29-69, 12 November 1969, ECLI:EU:C:1969:57. 
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The direct effect of international law on EU law implies that ‘the validity of 
an act of the European Union may be affected by the fact that it is incompat- 
ible with such rules of international law??? Yet, the fact that international law can 
permeate EU law does not mean that it is self-executing. Within the framework 
of its jurisdiction under the treaties, the CJEU has the power to determine ‘what 
effect the provisions of the agreement are to have in the internal legal order of the 
contracting parties.** In order to be accorded direct effect, international treaties 
are subject to fulfilling three conditions: first, the EU must be bound by the treaty 
in question; second, the ‘nature and broad logic’ of a treaty must not hinder its 
direct applicability; and third, the relevant provision must be sufficiently clear, 
precise and unconditional to be directly applicable.*° 

Currently, the EU is a party to one international human rights treaty: the 
Convention on the Rights of Persons with Disabilities.” At the regional level, 
beyond the prolonged negotiations to accede to the ECHR, which is a legal obli- 
gation for the EU under Article 6(2) TEU, the EU has acceded to the Istanbul 
Convention.*” The possibility of joining other treaties is limited, as human rights 
treaties have been traditionally open only to state membership, and the EU has 
considered itself to lack the competence to become party to such agreements.’ 
This gap has been noted for decades, and after numerous setbacks, it has also 
become part of the political and legal agenda of the EU.*? On the one hand, the 
Lisbon Treaty stipulated that the EU should accede to the ECHR - albeit with 
the caveat that the competences of the EU should not be affected;* on the other 
hand, Protocol No 14 to the ECHR provided for such a possibility within the 
ECHR legal framework.*! However, the Draft Agreement on the Accession of 
the EU to the ECHR, presented by the two institutions in 2013, was subsequently 
held incompatible with EU law.” This step back postponed EU accession to the 
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ECHR to a distant future.*? In 2019, however, the European Commission informed 
the Secretary-General of the Council of Europe that the EU was ready to resume 
the negotiations, which are still ongoing." 

The EU’s international obligations can also originate from the functional 
succession of its Member States’ obligations. This was famously the case for the 
GATT.“ However, the CJEU subsequently adopted a narrower approach allowing 
for the EU succession into the obligations of Member States only where the EU 
‘assumed, and thus had transferred to it, all the powers previously exercised by the 
Member States that fall within the convention in question.“* This position, which 
has virtually ruled out EU succession into the human rights obligations of Member 
States, has been criticised by the scholarship.“ The CJEU is, however, the only 
judicial body competent to adjudicate on the matter. 

That notwithstanding, the EU’s adherence to international or regional 
human rights treaties remains an open possibility. This could be realised through 
formal accession or a unilateral declaration.** The first scenario would require 
an amendment to existing human rights treaties allowing for accession by an 
international organisation, introducing a similar provision to that included in 
the CRPD. This amendment could be an additional protocol, such as Protocol 
No 14 to the ECHR.” The same concrete result could be reached through a 
unilateral declaration. The ICJ has held that a sufficiently specific public decla- 
ration manifesting the will to be bound may create legal obligations.°° The EU 
could thus accept to be bound by international human rights treaties. Arguably, 
this has been the case because various legal instruments of primary and 
secondary EU law explicitly endorse relevant human rights and refugee law 
treaties. 
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was kept on the agenda. See eg: CoE, Committee of Ministers, Declaration of Copenhagen, 12-13 
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In this respect, the EU approach regarding the Geneva Convention Relating to 
the Status of Refugees (Refugee Convention) and its 1967 Protocol is emblematic. 
Since the creation of the Common European Asylum System in the 1999 Tampere 
Conclusions of the European Council, it was agreed that such a system should 
be ‘based on the full and inclusive application of the Geneva Convention.” Article 
78 TFEU provides that the EU common policy on asylum, subsidiary protection 
and temporary protection must be in accordance with the Geneva Convention, its 
1967 Protocol and other relevant treaties.” Furthermore, Article 67 TFEU requires 
the Union to respect fundamental rights in establishing an area of freedom, secu- 
rity and justice. This implies that the EU human rights obligations extend beyond 
the area of the common European asylum system to cover all EU measures dealing 
with migration management, including border control. This commitment is further 
reflected in instruments of secondary EU law, such as the Qualification Directive,** 
the Asylum Procedures Directive” and the Dublin Regulation.” With particular 
regard to the common immigration policy, the Member States in implementing the 
SBC are mandated to comply with ‘relevant international law, including the Refugee 
Convention;*” similarly, the Frontex Regulation requires the agency to act in accord- 
ance with relevant international law, including the refugee Convention and the 
Convention on the Rights of the Child.” The EU capacity to accept to be bound by 
international obligations derives from its international legal personality, that is, from 
the powers conferred on the organisation (in express or implied terms). It follows 
that in so far as the constitutive treaties authorise the organisation to do so, the EU 
can be bound by unilateral declarations.” 

A further way in which international law penetrates EU law is through the 
CJEU’s consistent interpretation. Where the EU is bound by an international 
treaty, the CJEU has a duty of harmonious interpretation of EU rules in conform- 
ity with the agreement in question.” In cases where the EU is not formally bound 
by an international treaty, but where it nevertheless implements aspects of it due 
to Member States’ international obligations, the CJEU has generally interpreted 
EU law measures in conformity with the international rule they are (indirectly) 
implementing. So, although not formally binding on the EU, human rights and 
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refugee law treaties have played a relatively important role within EU law by 
means of harmonious interpretation.®! In that respect, the ECHR has been held 
to bear special significance. In contrast to this tradition of consistent or harmo- 
nious interpretation, the CJEU has at times also found itself not competent to 
interpret international treaties to which the EU is not (formally) a party, such as 
the Refugee Convention.® This position is not constant in the jurisprudence of 
the Court.™ Yet, it contributes to cast some doubts on the role that the CJEU can 
play in giving concrete effect to international law within the EU legal system. 


ii. The EU Human Rights Obligations and Customary 
International Law 


Unlike other sources of legal obligation, such as treaties, which states must ratify 
or accede to be bound by their terms, customary international law may emerge 
without the express consent of its addressees. But is the EU, as an ‘international 
legal experiment, bound by customary international law? 

In the WHO-Egypt Advisory Opinion, the ICJ clarified that ‘[i]nternational 
organizations are subjects of international law and, as such, are bound by any 
obligations incumbent upon them under general rules of international law, 
under their constitutions or under international agreements to which they are 
parties.°” The IC)’s reference to general rules of international law appears some- 
how ambiguous. This vagueness is often resolved by reference to customary 
international law. However, this interpretation has been questioned on two differ- 
ent levels. First, if the Court meant to refer to customary international law, it 
would probably have directly done so. Second, the concept of customary interna- 
tional law is closely linked to the community from which it emerges and to which 
it applies, which is the community of states. Two interpretative pathways are thus 
open: one would lead to the inclusion of non-state actors, such as the EU and 
other international organisations, in the international community. This would 
require, however, an additional step in the reasoning that was not made at that 
time by the ICJ. The second way entails applying customary international law to 
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international organisations without their consent or participation in its creation.® 
But, again, this would clash with the consent-based conception of international 
law-making. These two contradictory outcomes seem to suggest that the notion 
of general rules of international law was probably meant to refer to something 
different from customary international law. In this line, Jan Klabbers suggests that 
international organisations are bound by ius cogens obligations and by secondary 
rules of the international legal system. 

At first glance, this interpretation appears very narrow but congruent with 
the current reality. However, the assumption that international organisations do 
not participate in the development of the international community and, there- 
fore, cannot be considered as its legitimate members can be challenged on various 
levels. First, the recognition of their international legal personality allows interna- 
tional organisations to act autonomously and independently in the international 
sphere. Furthermore, as Klabbers observed, international organisations can be 
conceived as places for action or as fora for discussion.”° Both these interpreta- 
tions seem to hint at their role in the community of which they are part. Along 
these lines, the ILC concluded that in certain cases, the practice of international 
organisations also contributes to the formation of rules of customary international 
law, and pointed at the EU as a relevant example.”! The EU may even supplant the 
practice of its Member States, “Europeanising’ their interpretations, applications 
and contributions to custom.” From this angle, the EU international engagement 
and its independence from Member States make it part of a ‘bounded political 
community’ which is generally but not exclusively constituted by states.” 

Along these lines, a different interpretation of the ICJ dictum in the Egypt- WHO 
case is advanced by Guglielmo Verdirame, who argues that obligations ‘under 
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general rules of international law’ flow automatically from the legal personality 
of international organisations.”4 A second reading of the Court’s opinion seems 
thus possible: “[i]nternational organizations are subjects of international law and, 
as such, are bound by any obligations incumbent upon them under general rules 
of international law.” Subjecting international organisations to general rules of 
international law follows the approach adopted with respect to newly independ- 
ent states; by virtue of their statehood and the ensuing legal personality, they were 
considered bound at least by general custom.”° The very fact of being recognised 
as subject to international law implies subjection to the general rules of that legal 
system.” 

The view that international organisations are bound by general international 
law by virtue of their international legal personality is, however, still subject to 
criticism and debate.’® For example, it has been observed that the question about 
the sources of international law should be distinguished from that of international 
subjectivity as the capacity to bear rights and duties, for an entity’s capacity to bear 
obligations, does not imply the existence of those obligations for that entity in the 
first place: it is a necessary, but not a sufficient condition for those duties to arise.”” 
Moreover, the International Law Commission (ILC) held that most obligations 
incumbent on international organisations ‘are likely to arise from the rules of the 
organization.®° This does not, however, exclude that international organisations 
are also bound by general rules of international law. A further, and perhaps more 
important, question that remains to be solved concerns the meaning of the expres- 
sion ‘general rules of international law’ and the difference between general custom 
and general principles of law.®! In this respect, Christian Tomuschat proposed 
the category of ‘deductive customary law’ comprising some general principles of 


74Guglielmo Verdirame, The UN and Human Rights: Who Guards the Guardians? (Cambridge, 
Cambridge University Press, 2011) 71. 

73 Interpretation of the Agreement of 25 March 1951 Between the WHO and Egypt (n 67) para 37, 
emphasis added. 

76 For further discussion and references, see Fernando Lusa Bordin, The Analogy between States 
and International Organizations (Cambridge, Cambridge University Press, 2018) 80-81. 

77 Olivier de Schutter, ‘Human Rights and the Rise of International Organisations: The Logic of 
Sliding Scales in the Law International Responsibility’ in J Wouters and others (eds), Accountability 
for Human Rights Violations by International Organizations (Antwerp, Intersentia, 2011); Eyal Benvenisti, 
The Law of Global Governance (Leiden, Brill, 2014) 119. 

78 See eg August Reinisch, ‘General Reflections on International Organizations Adapting to a Rapidly 
Changing World’ in Proceedings of the Annual Meeting (American Society of International Law 2015) 285; 
Klabbers (n 73). 

7° Samantha Besson, “The Sources of International Human Rights Law: How General is General 
International Law?’ in Samantha Besson and Jean d’Aspremont (eds), The Oxford Handbook on Sources 
of International Law (Oxford, Oxford University Press, 2017). 

ILC, Articles on Responsibility of International Organizations, with commentaries, Yearbook 
of the International Law Commission, vol II, Part Two, 2011, Commentary to Article 10, para 4. 

51 On this question literature is abundant. See, most notably: Giuseppe Sperduti, La fonte suprema 
dellordinamento internazionale (Milan, Giuffré, 1946); Prosper Weil, “Towards Relative Normativity 
in International Law’ (1983) 77 American Journal of International Law 413; Bruno Simma and Philip 
Alston, ‘Sources of Human Rights Law: Custom, Jus Cogens, and General Principles, The’ (1988) 12 
Australian Yearbook of International Law 82. 


82 Migrant Rights and European Borders 


international law, refined by practice, which are essential for the constitutional 
foundations of the international community.* But, again, significant divergences 
and uncertainties persist about which international law rules bind international 
organisations.*? 

All in all, one may be tempted to conclude that the applicability of custom- 
ary law to international organisations raises more questions than answers. 
Nevertheless, the indeterminacy surrounding the applicability of customary inter- 
national law to international organisations is delimited by two basic caveats.** 
First, international organisations can be bound by customary internal rules aris- 
ing from their well-established practice. For the present purposes, this practice 
results from the EU’s manifold legal and non-legal commitments to respect and 
promote human rights. A practice confirmed in the jurisprudence of the CJEU, 
which recognised on various occasions the EU’s duty to comply with rules of 
customary international law.®> Second, the applicability of jus cogens norms to 
international organisations, including the EU albeit its special features, is unques- 
tionably regarded as reflecting the current state of international law.®° 

Ultimately, it can be cautiously concluded that both customary international 
law and jus cogens represent legal obligations binding the EU. This is relevant 
for our purposes, namely with regard to the principle of non-refoulement, which 
has been recognised as a norm of customary international law if not jus cogens.*’ 
As further detailed below, many other customary international law norms are 
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relevant for protecting migrants, including the prohibition of collective expul- 
sion, the right to leave, and the principle of non-discrimination.*® 

Having determined that both customary international law and jus cogens 
norms are binding upon the EU, it is now necessary to look at their judicial 
application. As in many domestic legal systems, the CJEU’s approach is to apply 
customary international law directly. However, in ATAA, the Court restricted 
the possibility of individual complaints based on customary international law, 
introducing a set of restrictive criteria according to which:”’ first, the rule relied 
upon should be capable of calling into question the competence of the EU to 
adopt the disputed act; second, the act in question should be capable of affecting 
individual rights or obligations under EU law; and third, as ‘a principle of custom- 
ary international law does not have the same degree of precision as a provision 
of an international agreement; the EU institutions should have made ‘manifest 
errors of assessment’ in applying customary international law.?! This limits the 
application of customary international law within the EU legal system but does 
not imply that other international bodies could, in case they were competent to 
do so, decide on the application of customary international law to the EU ina less 
restrictive way. 


iii. Soft Law and the EU Human Right Obligations: Exploring 
Boundaries 


As a doctrinal creation, soft law is not a definite and uncontested category of 
norms. Article 38(1) of the Statute of the ICJ does not include any reference to 
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soft law as a possible source of international law. Some would say that soft law is a 
misleading concept, as it implies that law can come in varying degrees of binding- 
ness, thus blurring the distinction between law and politics instead of clarifying 
legal norms.” Furthermore, soft law is generally drafted in closed negotiations 
and so lacks democratic scrutiny. Most importantly, the non-binding nature of soft 
law implies that its violations cannot give rise to legal responsibility. At best, the 
breach of a soft law rule could trigger forms of ‘soft responsibility’ such as admin- 
istrative or political accountability, resulting in ‘soft sanctions’ such as disciplinary 
measures. 

All these shortcomings, however, do not necessarily imply the inconsequenti- 
ality of soft law. Soft law may support the formation of binding legal norms, as 
in the case of customary law, and it may inform the interpretation of those norms. 
For the present purposes, a relevant example of such an evolution is the European 
Charter on Fundamental Rights (CFR), signed as a non-binding document and 
transformed into a binding legal instrument with the entry into force of the Lisbon 
Treaty.”4 

Soft law may also perform an independent normative function as an alterna- 
tive to hard law. In fact, ‘[n]onbinding norms and informal social norms can be 
effective and offer a flexible and efficient way to order responses to common prob- 
lems. They are not law, and they do not need to be in order to influence conduct 
in the desired manner.” Most recently, the EU participated in the negotiation of 
the Global Compact on Safe and Orderly Migration and the Global Compact on 
Refugees.” The EU, as a regional group, has been granted standing status in order 
to participate in the negotiations and the conclusion of the Global Compacts, 
and the Commission took the lead in the drafting process.” Notwithstanding 
the contradictory stances of EU Member States,’ the Global Compacts provide a 
reference framework to critically assess EU migration policies in light of the non- 
binding commitments of UN Member States.” 
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In addition the EU produces a vast number of soft law documents that play 
a pivotal role in designing the European approach to the management of migra- 
tion. Soft law instruments generally include human rights clauses, and where 
those clauses are defective or absent the instruments have been strongly criti- 
cised.!°° The Global Approach to Migration and Mobility (GAMM),'°! followed 
by regional dialogues and less formal types of interstate cooperation, such as the 
New Partnership Framework with Third countries,!© or the EU- Türkiye deal,!° 
are good examples in this sense.! 

Frontex regularly employs soft law instruments to ensure that its activi- 
ties fully respect migrants’ rights. As already discussed, the agency adopted a 
Fundamental Rights Strategy,!°° a Code of Conduct for return operations,! 
and a Code of Conduct applicable to all persons participating in Frontex opera- 
tional activities.!°’ The most recent version of the Fundamental Rights Strategy 
includes several important developments concerning the agency’s human rights 
compliance. For instance, it covers the responsibilities of participants in Frontex’s 
operational activities and specifies the ‘proactive’ role that the agency should play 
in ensuring respect for, protection and promotion of fundamental rights. An 
Action Plan complementing the Strategy further develops the operational aspects 
of the implementation of the EIBM and articulates specific outputs, activities and 
indicators of fundamental rights. 

While the Codes of Conduct are usually part of the Agency’s operational 
plans and, therefore, could be considered legally binding, Frontex’s Fundamental 
Rights Strategy is a non-binding instrument. Its violations may be the object 
of an internal complaint procedure resulting in administrative or disciplinary 
sanctions, which, however, cannot directly entail legal responsibility or sanction. 
Yet, despite their lack of legal enforceability, the commitments expressed in the 
Strategy reflect, to a large extent, the legal obligations binding on the agency and 
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its Member States under both international and EU law. For example, the Strategy 
restates that Frontex and the Member States must comply with relevant national, 
EU and international law.!°* In this sense, the legal relevance of the Strategy rests 
on its interpretative guidance regarding binding legal obligations.! 

From another perspective, the Strategy and its Action Plan create the expecta- 
tion that Frontex and the Member States would respect the specific commitments 
expressed therein. To be sure, on this matter, such an expectation cannot be 
equated to a legal obligation.!!° Nonetheless, a reading in line with the principle 
of good faith would, at any rate, require a duty to respect soft law commitments to 
the extent that they specify legally binding obligations.!" 


iv. Human Rights as Fundamental Rights in the EU Legal Order 


Human rights permeate the EU legal order in a number of ways: they inform EU 
law as general principles (deduced from international human rights law and the 
constitutional traditions of Member States), they are foundational elements of 
primary EU legislation and they bind the EU in its participation in the life of the 
international community. 

Human rights have been incorporated in the EU legal framework first as 
general principles of EU law, then as fundamental rights enshrined in the CFR. The 
‘Europeanisation of human rights as fundamental rights substantively borrows 
from the international regimes of human rights law, embedding its guarantees 
in the EU law.'!? While the aborted draft of the European Political Community 
Treaty included a specific reference to the ECHR, the EU funding Treaties omitted 
any allusion to human rights.!!3 The CJEU, however, gradually incorporated the 
protection of fundamental (human) rights as general principles of EU law.'!* 

Fundamental rights as general principles of EU law derive from both the 
constitutional traditions of Member States and from their international human 
rights obligations.!!° Yet their incorporation into the EU legal system is not 
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automatic.!!© According to the CJEU, the only parameter to decide on the 
validity of EU law measures is EU law itself.!!” Thus, while incorporating the 
protection of human rights into the EU legal order, the Court has constantly 
endorsed the autonomy of EU law from both the domestic legal systems of 
Member States and that of public international law.!!8 The CJEU has thus 
filtered the norms that could be considered as general principles of EU law 
following a ‘selective approach, oscillating between the identification of 
minimum standards to the more abstract recognition of commonly shared 
notions.!? 

With regard to international human rights treaties of EU Member States, 
while they are not directly binding upon the EU, they are considered useful 
guidelines for the application of fundamental rights protection within the 
EU.!”° The ECHR is the most relevant of these treaties and bears ‘special signif- 
icance’ within the EU legal framework.!”! In this line, under Article 6(3) TEU, 
fundamental rights, as guaranteed by the ECtHR and as they result from the 
constitutional traditions common to the Member States, constitute general 
principles of EU law.!?? The jurisprudence of the CJEU does not provide a clear 
interpretation of this provision. On the one hand, in some cases, the Court, while 
recognising its special significance, has granted the ECHR the same status as 
other human rights international treaties.!? On the other hand, the Court has 
referred to the ECHR as forming part of the general principles of EU law.” 
This has been nuanced by Opinion 2/13, which asserted that ‘as the EU has not 
acceded to the ECHR, the latter does not constitute a legal instrument which has 
been formally incorporated into the legal order of the EU’ 125 Nonetheless, the fact 
that the rights enshrined in the ECHR are formally recognised as general princi- 
ples of EU law should not be overlooked.!”° Indeed, the wording of Article 6(3) 
is clear: the ECHR, through the formal intermediary of general principles, is part 
of the EU legal order. A parallel could be drawn with the Refugee Convention, 
explicitly incorporated in EU law through Article 78 TFEU. Both Article 6(3) TEU 
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and 78 TFEU recognise an obligation to act in accordance with an international 
legal instrument to which the EU is not yet a party.!?” 

Beyond the judicial recognition of fundamental rights as general principles of 
EU law, they have also been included in several primary and secondary EU laws, 
thus strengthening the EU political and legal commitment to their protection. !?8 
The objective of the CFR was to reaffirm and strengthen the protection of funda- 
mental rights 


as they result, in particular, from the constitutional traditions and international obliga- 
tions common to the Member States, the Treaty on European Union, the Community 
Treaties, the [ECHR], the Social Charters ... and the case law of the [CJEU] and of the 
[ECtHR].!29 


While a certain degree of innovation was also introduced by the Charter,!°° the 
objective was to consolidate already existing guarantees, making them ‘more 
visible.'*! 

Whereas, as a matter of international law, the Charter cannot be considered 
strictu sensu a treaty, as a matter of EU law, under Article 6 TEU, it has acquired the 
same legal values as the EU’s founding treaties. Furthermore, under Article 52(3) of 
the Charter, as long as it includes rights that correspond to those guaranteed by the 
ECHR, the meaning and scope of those rights are to be interpreted as the same as 
those laid down by that Convention. Union law can, however, provide more exten- 
sive protection. This provision is intended to guarantee the ‘necessary consistency’ 
between the Charter and the ECHR!” while avoiding ‘regressive constructions of 
fundamental rights protection below the ECHR threshold.'*° 

EU fundamental rights grant equal if not better protection than the ECHR 
minimum standards.'*4 In order words, while the EU enjoys the autonomy not 
to accede to the ECHR, it does not enjoy any autonomy to offer lesser protection 
to the rights enshrined in that Convention.!%° Similarly, the CFR should be inter- 
preted consistently with other relevant treaties to which EU primary law refers and 
to which the EU Member States are parties, including the Refugee Convention and 
relevant international human rights conventions. !*° 
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B. The International Obligations of Member States 


International institutions belong ‘to all members, and to none.!*” With this para- 
dox, Lorimer identified an existential contradiction in the life of international 
organisations. International organisations are created by and depend on their 
Member States, yet they are also independent of them. 

With the increasing integration into regional and specialised international 
organisations, states delegate powers and functions as well as a degree of auton- 
omy to supranational organisations to execute those functions. Yet, this delegation 
of powers and functions does not affect states’ international obligations. It is 
well established that states may not relieve themselves of obligations they have 
assumed through existing treaties and conceal their responsibility behind the 
organisational veil.1* 

The Member States of the EU remain responsible for ensuring their compli- 
ance with the other international obligations they have undertaken, including 
the UN Charter, the Refugee Convention and human rights treaties. As a conse- 
quence, the EU’s expanded competences in the field of migration management 
do not exclude Member States’ responsibility with regard to these international 
treaties. In implementing the EIBM, the EU (via Frontex) and its Member States 
should respect the international obligations binding the latter. Furthermore, 
Member States remain responsible for breaches of EU law. This implies that viola- 
tions of EU fundamental rights, as included in the CFR or as general principles of 
EU law, entail the liability of Member States under Union law.'°? 


III. The Nature of the EU and the 
Members States’ Obligations 


The foregoing discussion reveals that multiple international obligations bind the 
EU and its Member States. These obligations imply different concrete require- 
ments. In some situations, it might be sufficient to abstain from certain conduct to 
protect individuals from human rights violations. However, often this would not 
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be enough.!*® A case in point is the duty of non-refoulement. Not only do states 
have the negative obligation to refrain from sending people to places where they 
might be at risk of serious human rights violations, but they also must prevent 
such violations by taking preventive actions.'*! Before delving into the discussion 
of the specific international obligations binding the EU and its Member States, 
the following will draw some conceptual distinctions between their positive and 
negative nature. 


A. Due Diligence and Positive Obligations 


While implementing the EIBM, the EU and its Member States are bound by 
positive and negative obligations. The EU and Frontex are under an obligation 
to ensure that fundamental rights are respected during the implementation 
of the EIBM generally,!*? and during Frontex operations more specifically. !® 
Accordingly, the agency should be held accountable whenever its officers’ actions 
or failure to act cause a human rights violation.'** Member States have a duty to 
ensure that third parties whose action they are in a position to affect, such as the 
EU and its agency Frontex, do not breach their human rights obligations. This 
duty derives from the due diligence duty binding all states joining an interna- 
tional organisation whose membership might lead them to breach their human 
rights obligations.'4° Crucially, as a due diligence duty, this positive obligation is 
independent of any separate human rights obligation of the organisation. 

The concept of due diligence, as developed under general international law, is 
closely related to the doctrine of positive human rights obligations.'“° The expres- 
sion due diligence’ is generally employed to designate a standard of conduct. Due 
diligence duties are obligations of means, as opposed to those of result.'4” The due 
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diligence standard is inherent in a number of conventional and customary rules 
in various fields of international law.!48 Human rights law is no exception. Here, 
the due diligence standard helps to establish whether states have lived up to their 
positive obligations.'“? 

The key feature of positive human rights obligations is that they require state 
authorities to take the necessary protective and preventive measures to safeguard 
the rights of individuals and to punish, investigate, or redress the harm caused.!°° 
International human rights tribunals and monitoring bodies have long deemed 
both acts and omissions to be sources of human rights violations.'*! The duty to 
respect and ensure human rights, like the duty to prevent their violation, not only 
prohibits states from breaching their international obligations, but also obliges 
them to take reasonable and appropriate measures to avoid the commission of 
human rights violations by third parties — whether private individuals,!? states or 
international organisations,'*? armed opposition groups or corporations.!* What 
is deemed reasonable and appropriate depends on the specific right at stake and 
the specific positive obligations of the duty holder - it also depends on the specific 
context underpinning the risks of violation and the capacities and opportunity to 
take action.!°° The due diligence standard emerging from general international 
law has contributed to conceptualising and making states’ human rights obliga- 
tions more concrete.!°° In sum, the standard of due diligence functions as the 
benchmark of positive obligations. 


148 See generally: Heike Krieger, Anne Peters and Leonhard Kreuzer (eds), Due Diligence in the 
International Legal Order (Oxford, Oxford University Press, 2020). 

149 Riccardo Pisillo Mazzeschi, ‘Responsabilite de Etat pour violation des obligations positives rela- 
tives aux droits de Phomme 333 (2008) Collected Courses of the Hague Academy of International Law. 

150 Among the abundant literature, see: Alistair R Mowbray, The Development of Positive Obligations 
Under the European Convention on Human Rights by the European Court of Human Rights (Oxford, 
Hart Publishing, 2004); Laurens Lavrysen, Human Rights in a Positive State: Rethinking the Relationship 
Between Positive and Negative Obligations Under the European Convention on Human Rights (Antwerp, 
Intersentia, 2016); Vladislava Stoyanova, Positive Obligations under the European Convention on 
Human Rights: Within and Beyond Boundaries (Oxford, Oxford University Press, 2023). 

151 See, eg, CESCR, General Comment No 3: The Nature of States Parties’ Obligations, 14 December 
1990, UN Doc E/1991/23, 14 December 1990, para 1; HRC, General Comment No 31: The Nature 
of the General Legal Obligation Imposed on States Parties to the Covenant, UN Doc CCPR/C/21/ 
Rev.1/Add.13, 26 May 2004, paras 6 and 8; IACtHR, Velasquez-Rodriguez, (Ser C) No 4, 29 July 1988; 
ECtHR, Case ‘relating to certain aspects of the laws on the use of languages in education in Belgium v 
Belgium, 23 July 1968, para 7. For a detailed discussion, see Shelton and Gould (n 140). 

152 Thomas Gammeltoft-Hansen, Access to Asylum: International Refugee Law and the Globalisation 
of Migration Control (Cambridge, Cambridge University Press, 2011) 225-26. 

153 Cedric Ryngaert and Holly Buchanan, ‘Member State Responsibility for the Acts of International 
Organizations’ (2011) 7 Utrecht Law Review 131. 

154 Carla Ferstman, ‘Human Rights Due Diligence Policies Applied to Extraterritorial Cooperation 
to Prevent “Irregular” Migration: European Union and United Kingdom Support to Libya’ (2020) 21 
German Law Journal 459. 

155 ibid. 

156 Christine Chinkin, ‘Addressing Violence against Women in the Commonwealth within States’ 
Obligations under International Law’ (2014) 40 Commonwealth Law Bulletin 471, 579. See, however: 
Vladislava Stoyanova, ‘Due Diligence versus Positive Obligations’ in J Niemi, L Peroni and V Stoyanova 
(eds), International Law and Violence Against Women: Europe and the Istanbul Convention (Abingdon, 
Routledge, 2020). 


92 Migrant Rights and European Borders 


B. Mitigating Risks, Ensuring Rights: Meeting Positive 
Obligations in the EIBM 


Positive obligations extend virtually to all human rights when there is a foresee- 
able risk of violation, and the state or international organisation in question has 
the reasonable capacity to prevent or mitigate this risk. Hence, when participat- 
ing in Frontex joint operations, Member States are bound to take positive and 
preventive measures to ensure that the principle of non-refoulement and, more 
generally, the human rights of migrants are respected and protected. Likewise, 
Frontex is under an obligation to ensure that human rights are guaranteed during 
its operations.!°” The agency's Fundamental Rights Strategy underscores its posi- 
tive obligations throughout all Frontex activities.!°° 

More specifically, Frontex has an obligation not to launch any activity that 
could lead to serious fundamental rights violations.!°? When activities entail- 
ing serious or persistent fundamental rights violations are already taking place, 
the agency should withdraw its financing or suspend or terminate them.!© 
Accordingly, the FRO developed the ‘Fundamental Rights Due Diligence 
Procedure’ through which it provides advice to the Executive Director before 
they take decisions on launching a new activity or decisions to suspend, with- 
draw or terminate an ongoing activity.'*! Yet the requirements and the timeline of 
this procedure remain unclear.'® Despite a rather vague formulation, those obli- 
gations require the agency to conduct a scrupulous fundamental rights impact 
assessment before funding any activity or deploying its personnel to a Member 
State; they also require it to constantly monitor the activities to which the agency 
contributes. 

This logic is analogously applied to Frontex cooperation with third countries. 
While the first status agreements signed with third countries lacked an explicit 
provision in this sense,!© the upgraded model status agreement and the most 
recent status agreements signed with third countries include an obligation not to 
launch an activity in case of fundamental rights concerns, albeit diluted with the 
executive director’s discretion. 164 
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At any rate, in Front Polisario, the CJEU ruled that the EU has a duty to assess 
carefully and impartially the impact that an agreement with third countries might 
have on fundamental rights.!® Along this line, Frontex’s Fundamental Rights 
Strategy demands it to ‘identify any potential fundamental rights challenge 
while cooperating with non-EU countries.!® This should be realised through a 
‘due diligence assessment of fundamental rights risks and the impacts of such 
cooperation prior to entering into any formal cooperation.'®’ A fortiori, where 
fundamental rights concerns emerge from this assessment, cooperation should 
not occur. 

In addition to an obligation to monitor their activities, Frontex and the 
Member States also have positive duties during the implementation of their joint 
operations. For example, along with elements necessary for carrying out a given 
operation, the operational plans should include concrete guidance concerning 
respect for fundamental rights. The training of officers deployed during Frontex 
joint operations should consider the human rights sensitivities of those opera- 
tions, especially in the screening and debriefing phases. All participants in 
Frontex operational activities are required to be ‘proactive in the identification 
of and assistance to persons in need of international protection and persons 
in vulnerable situations.'® In this context, the availability of adequate means, 
such as the presence of medical personnel or interpreters or cultural experts 
during Frontex’s activities, is essential to implement positive and preventive 
obligations.!® 

Beyond assuring their respect and protection, Frontex should promote 
fundamental rights.!”? The agency's FRO should enhance fundamental rights 
awareness among Frontex staff, also through training and monitoring activi- 
ties.!”! Yet, absent any data on the impact of these activities on the people 
affected, it remains unclear whether and how they concretely improved the work 
of border guards.!” 
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In addition, positive obligations entail a duty to respond to a human rights 
violation. While this duty binds Member States to investigate, prosecute, and 
punish any alleged violation occurring during a joint operation, Frontex should 
also monitor its activities and provide an effective and independent complaint 
mechanism culminating in adequate redress to the victims. As further detailed 
below, the agency’s legal framework still appears inadequate in this respect. As a 
consequence, Member States could be held responsible for failure to act with due 
diligence. This is because Frontex’s complaint mechanism does not offer protec- 
tion that could be considered equivalent to what the ECHR provides. 17° 

Ultimately, where the Member States contributing to Frontex’s joint operations 
have the required level of knowledge and the capacity to prevent human rights 
violations, the state authorities’ failure to take preventive measures and supervise 
their implementation could engage the Member States’ responsibility for breach of 
their positive duties.1”4 


IV. The Protection of Migrant Rights in the 
Implementation of the EIBM 


The following sections will examine the substantive international obligations 
binding the EU and its Member States in the context of their border control activi- 
ties. The most relevant human rights at stake during EU border control measures 
will be analysed through the lenses of EU and international human rights law. 
The main point of reference for the sections that follow will be universal human 
rights treaties and the ECHR, which binds all Schengen Member States and will 
(hopefully in a not-too-distant future) become a binding source of legal obliga- 
tions also for the EU and its agency Frontex. 


A. The Prohibition of Refoulement 


The principle of non-refoulement is commonly regarded as the cornerstone of both 
international refugee and human rights law. It has its roots in multiple sources at 
various normative levels and binds both the EU and its Member States as a matter 
of customary and treaty law. It has further been embedded in EU primary law, with 
which secondary law governing the EIBM should comply. 

Defining the prohibition of non-refoulement might seem redundant. Still, the 
‘cardinal principle of refugee protection,” has been interpreted and applied in 
many different ways.'”° According to one conservative view, the prohibition of 
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refoulement applies to any refugee already within the asylum country’s territory.'”” 
In another more cogent interpretation, it applies to asylum seekers threatened with 
persecution as soon as they come under the jurisdiction of a state party.!”* From 
a broader perspective, deriving from human rights law, the prohibition of refoule- 
ment involves a duty not to return anyone to a place where she would be at risk of 
serious human rights violations. 1° 

The development of international human rights law expanded the scope of the 
application of the prohibition of refoulement, whereby the principle grew beyond 
the boundaries of international refugee law. Today, not only the prohibition of 
non-refoulement is included in several universal and regional legal instruments, !8° 
but most human rights treaties, including the ECHR,!*! have been interpreted as 
entailing an implicit prohibition of refoulement.'®? 

The duty of non-refoulement derived from the prohibition of torture or other ill- 
treatment does not permit any limitation, whereas, under Art 33(2) of the Refugee 
Convention, it applies to cases where the risk of persecution would not equate 
to torture or ill-treatment but would nonetheless allow for derogations based on 
national security or public safety. Nevertheless, the permeation of human rights law 
into EU law has reinforced the protection against refoulement. It requires Member 
States to implement such derogations only where this is not contrary to their inter- 
national obligations, including the absolute prohibition of torture or other inhuman 
or degrading treatment or punishment. !8? Importantly, the absolute nature of this 
duty, derived from the prohibition of torture or ill-treatment, prevents any restric- 
tion or derogation to its application, including in times of emergency.'** 

Despite its considerable acknowledgements, human rights courts and treaty 
bodies have remained remarkably elusive about the theoretical foundation of the 
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principle of non-refoulement.'®° Many uncertainties still surround the ‘corner- 
stone of international refugee law.'*° Persistent debates concern the nature of the 
threat (persecution, serious human rights violations such as torture, inhuman 
or degrading treatment or punishment), the beneficiaries of the prohibition of 
refoulement and the (ir)relevance of their conduct, the legal nature of the duty of 
non-refoulement (a rule, a principle or a mechanism!*’), as well as its extraterritorial 
application.!** In the following pages, the duty of non-refoulement is understood 
as prohibiting return to sufficiently real and serious human rights violations.!®? 
For the sake of accuracy, this prohibition equally applies to anyone claiming to be 
within the ambit of the definition regardless of whether they formally requested 
asylum, their refugee status was revoked, or not yet established. 

The EU and its Member States are bound by the non-refoulement duty as a 
norm of customary international law, deriving from Article 33 of the Refugee 
Convention and the customary rule prohibiting torture and cruel, inhuman or 
degrading treatment or punishment.!”° The case law of the CJEU does not specifi- 
cally deal with the reception of the prohibition of refoulement in EU law as a 
norm of customary international law. Yet, as the Court has repeatedly affirmed, 
customary international law is part of the EU legal order,!*! and the duty of non- 
refoulement is conceivably part of it.!°? 

In the realm of EU law, the prohibition of refoulement arises from the interna- 
tional obligations of the EU and its Member States. Those international obligations 
were incorporated in the TEU and the CFR and further reflected in the case law 
of the CJEU and various instruments of secondary EU law.!93 It follows that where 
EU law would require a Member State to breach its non-refoulement duty aris- 
ing from the Refugee Convention or other relevant treaties, that legal measure 
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would not only breach international law but would also be invalid as a matter of 
EU primary law.!"4 

Beyond Article 4, which reproduces verbatim Article 3 ECHR, the CFR 
includes a specific provision regarding the duty of non-refoulement. This funda- 
mental principle is enshrined in Article 19(2) of the CFR, according to which 
‘[nJo one may be removed, expelled or extradited to a State where there is a serious 
risk that he or she would be subjected to death penalty, torture or other inhu- 
man or degrading treatment or punishment. As the Explanations confirm, this 
provision incorporates the relevant case law from the ECtHR.!%° In line with 
Article 52(3) of the CFR, the prohibition of refoulement included in the Charter 
and that jurisprudentially developed from Article 3 ECHR should have the same 
meaning and scope.!*° Besides, the scope of application of the prohibition of 
refoulement as included in the CFR extends as far as EU law applies. 1° 

The CJEU explicitly endorsed the Strasbourg Court jurisprudence,!** but it 
somehow distorted the substance of the non-refoulement protection offered by the 
ECHR in interpreting the Dublin Regulation.'? The CJEU held that compliance 
with fundamental rights by Member States should be presumed, for the Dublin 
Regulation is a system based on mutual trust. Even if this presumption can be 
rebutted, this may be the case only in exceptional circumstances. The ECtHR has 
subsequently made clear that the source of risk - which can stem from systemic 
flows in the national asylum system or other factual circumstances - is immate- 
rial for the application of the prohibition of refoulement.?° What is relevant is the 
effect of the removal rather than its cause.?°! States are therefore not exempted 
‘from carrying out a thorough and individualised examination of the situation of 
the person concerned and from suspending enforcement of the removal order, 
should the risk of inhuman or degrading treatment be established.?” 

The SBC and the Frontex regulation encompass explicit obligations of non- 
refoulement.” The same obligations are EU also included in other secondary 
law instruments that form part of the EIBM legal framework." The SBC sets out 
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the criteria for admission in the Schengen area.’ By way of derogation, non- 
nationals who do not fulfil entry conditions may be authorised to enter a Member 
State’s territory in view of that states international obligations.” Any refusal of 
entry should be without prejudice to the application of special provisions concern- 
ing the right of asylum and international protection.” In practice, however, when 
issuing a refusal-of-entry decision, Member States are required to issue an alert 
to the Schengen Information System on one of two grounds: national decisions 
based on a threat to public policy, public security or national security; or those 
based on entry bans under the Return Directive.” Since 2018, the vague and 
disproportional scope of application of the first ground has been expanded. It now 
encompasses not only minor crimes and those where there are ‘serious grounds for 
believing that third-country nationals committed a serious criminal offence,’ but 
also cases in which they circumvented or attempted to circumvent EU or national 
immigration laws.”!° The wide margin of appreciation left to state authorities in 
this context should be reconciled with the prohibition of non-refoulement, as well 
as with the principle of non-penalisation of irregular entry included in Article 31 of 
the Refugee Convention. Under international law, the principle of non-refoulement 
does not merely proscribe states from expelling people to a place where they would 
risk serious human rights violations; in such circumstances, it also implies a prohi- 
bition from refusing entry to their territory.*"! 

Yet the practices of refusal of entry and non-admission practices, coupled with 
new externalization techniques, are on the rise in Europe.”!” A growing number of 
Member States have erected legal and physical barriers on their external borders 
to obstruct access to their territory. In Greece, maritime pushbacks and border 
violence are enduring - if not normalised - practices.’!° Simultaneously, the prac- 
tice of abandoning people at sea in inflatable life rafts, while weaponising rescue 
material, pursues the same objective.?!4 In several Member States, emergency 
measures have legalised refoulement policies and impeded the exercise of the right 
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to seek and enjoy asylum.”!> The most prominent example is that of Hungary, 
where, based on new legislative developments, asylum seekers approaching the 
Hungarian border are denied entry and are directed to designated Hungarian 
embassies to claim asylum.”!° Similarly, along the EU border with Belarus, several 
Member States have suspended their non-refoulement obligations and restricted 
the right to asylum as well as access to border zones for lawyers and humanitarian 
actors. Meanwhile, an increasing number of reports indicate systematic pushbacks 
occurring in many other EU Member States.”!” Yet, at the time of writing, Hungary 
was the only Member State referred by the Commission to the CJEU, which found 
its legislation incompatible with EU law.?!8 In contrast, while it has been strik- 
ing a balance between states’ interest in controlling migratory movements and the 
respect for human rights, the ECtHR has emphasised the need to ensure a minimal 
level of protection of migrants against refoulement practices within and beyond the 
Schengen area.”!” 

At the same time, EU migration policies have focused predominantly on secur- 
ing external borders and furthering cooperation with third countries also through 
Frontex engagement. The Member States’ non-refoulement obligation impacts 
their cooperation with Frontex. Frontex’s action can be effectively influenced by 
its Member States that bear a positive obligation to ensure that the agency does 
not breach the prohibition of refoulement.””° Conversely, when assisting Member 
States in their border control practices, Frontex is required to comply with ‘the rele- 
vant Union and international law, including the principle of non-refoulement.””' In 
performing its tasks, the agency should guarantee the protection of fundamental 
rights, especially the principle of non-refoulement.” Frontex Fundamental Rights 
Strategy further explains that: 


Disembarking, forcing people to enter, conducting them to or handing them over to 
the authorities of a country where inter alia, there is a serious risk of being subjected 
to the death penalty, torture, persecution or other inhuman or degrading treatment 
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or punishment, or where life or freedom would be threatened on account of race, 
religion, nationality, sexual orientation, membership of a particular social group or 
political opinion, or from which there is a serious risk of expulsion, removal or extra- 
dition to another country in contravention of the principle of non-refoulement, is 
prohibited.?7 


Whereas the agency organises or coordinates return operations, which entail 
an inherent risk of refoulement, return decisions remain the sole responsibility 
of the Member States.?*4 Still, Frontex should monitor the respect for funda- 
mental rights, including the duty of non-refoulement, at all stages of the return 
process, from pre-departure to the handing over the returnees to third countries’ 
authorities.’”> Frontex is engaged in ‘post-returm activities and is currently devel- 
oping Joint Reintegration Services offering assistance after voluntary or forced 
return.””° The Fundamental Rights Strategy, in cases of return activities involving 
children, proposes the establishment of post-return monitoring to assess whether 
a return operation to a specific country was in line with international law, namely 
the principle of non-refoulement.?*’ This could be a significant development if 
implemented and incorporated into the agency’s legal framework. 

However, this might obscure the consequence of observing the non-refoule- 
ment duty in all pre-departure activities. Significantly, Frontex’s Guide for Joint 
Return Activities includes no mention of the principle of non-refoulement in 
relation to pre-return and pre-departure activities.” In this respect, ‘Frontex 
assumes that all return decisions which are executed via [its joint return opera- 
tions] are in compliance with fundamental rights, including the non-refoulement 
duty, and other provisions of EU, international and national law??? Yet, as 
further discussed below, despite the primary responsibility of Member States, 
Frontex remains responsible as a facilitator in cases violating the prohibition of 
refoulement. 

For the moment, it seems sufficient to point out that the agency should pay 
as much attention to Member States’ capabilities to control their sections of the 
external borders of the EU as it does to their fundamental rights compliance.”°? 
Similarly, Frontex should ensure respect for fundamental rights, particularly 
the prohibition of refoulement, when it cooperates with third states.?3! Frontex’s 
Fundamental Rights Strategy clarifies that the agency will undertake ‘a due dili- 
gence assessment of fundamental rights risks and the impacts’ of any formal 
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cooperation with third countries.”** Furthermore, any exchange of personal data 
with third countries should ‘strictly uphold the principle of non-refoulement.” 

To summarise the preceding discussion, the principle of non-refoulement 
has developed from the cornerstone of international protection of refugees to 
a human right protecting migrants at the universal and regional level. Both 
Frontex and the Member States have an obligation to respect this fundamental 
principle as a matter of international and EU law. By the same token, Frontex 
and the Member States have a positive duty to avert any violation of the prohi- 
bition refoulement caused by their cooperation. At a moment when states are 
increasingly endorsing migration deterrence laws and policies, which explicitly 
or implicitly legitimise refoulement practices,?*4 Frontex (and the EU’s) posi- 
tive duty to monitor Member States’ compliance with their fundamental rights 
obligations is crucial.” Nonetheless, this duty depends on a wanting legal 
framework and a focus on effective migration management rather than funda- 
mental rights. 


B. The Prohibition of Torture or Inhuman and 
Degrading Treatment 


Torture, inhuman and degrading treatment and punishment are the archetypical 
forms of harm from which the absolute prohibition of refoulement in major human 
rights instruments originates. Yet, the right to personal integrity, as a self-standing 
norm expressed in the prohibition of torture or other forms of ill-treatment, is 
relevant for protecting self-standing migrants’ rights. Not only is it non-derogable 
in times of war and emergency; but it is also ensured without any restriction what- 
soever in various regional and universal treaties.”°° 

The widespread human suffering caused by the detention conditions imposed 
on migrants and asylum seekers is widely agreed to amount to inhuman and 
degrading treatment under human rights law. On multiple occasions, the ECtHR 
condemned the appalling conditions in which migrants in vulnerable situations 
were left in Greek and Italian detention centres. Perhaps the strongest evidence 
of these violations emerged after the case of MSS v Greece.?*’ Greek detention 
facilities held migrants in deplorable sanitary conditions, in overcrowded cells, 
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and with little or no access to legal or medical services.”** Access to asylum proce- 
dures was minimal, and where an asylum application was refused, detention could 
be extended ad infinitum. In Khlaifia and Others v Italy, the Second Section of 
the ECtHR found similar violations in Italy’s detention centres.?°? That decision 
was, however, partially reversed by the Grand Chamber.” The Court recalled the 
absolute character of the prohibition of torture and other forms of ill-treatment - 
a value of civilisation underlying the very essence of the Convention - which 
must be respected even in times of public emergency.”4! These statements would 
suggest the judges’ unwillingness to erode the protection offered by Article 3. Yet 
the contextual approach adopted later in the decision disproves this expectation. 
In evaluating the applicants’ situation, the context of the humanitarian emergency 
confronting the Italian authorities had to be taken into due consideration, leading 
the ECtHR to exclude a violation of Article 3.7” 

In a string of cases concerning the detention conditions in Greece, the ECtHR 
has confirmed the contextual approach developed in Khlaifia.” The Court reit- 
erated the relevance of the difficulties experienced by Greece in relation to the 
massive influx of migrants and considered the short period of time in which the 
applicants were held in detention (30 days) to find that conditions at the centres 
had not reached a level of severity in inhuman or degrading treatment at the 
relevant time.’ This approach was criticised as part of a more general strategy 
adopted by the Court to react to state pressure aimed at achieving a more restric- 
tive interpretation of absolute human rights.?° 

As already mentioned, within the EU legal framework, Article 4 of the CFR 
encompasses the prohibition of torture and inhuman or degrading treatment. This 
provision reproduces verbatim the ECHR; thus, by virtue of Article 52(3) of the 
Charter, it has the same meaning and scope as the ECHR.” As an EU agency, 
Frontex, in all its activities, should respect the prohibition of torture and inhu- 
man or degrading treatment or punishment,”” especially with regard to return 
operations and the use of coercive measures.“ Subject to the agreement of the 
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Member State concerned, the agency should allow the European Committee for 
the Prevention of Torture and Inhuman or Degrading Treatment or Punishment 
of the Council of Europe to conduct visits where it carries out return operations.” 

Human rights violations occurring in situations like those of MSS and Khlaifia 
are frequently facilitated by Frontex. Beginning in 2010, for example, Frontex 
assisted Greek authorities in their border control activities and were arguably 
aware of conditions in Greek migrant detention centres.**° Yet they continued 
to transfer apprehended irregular migrants to these facilities, potentially expos- 
ing them to ill-treatment and other serious violations of their fundamental 
rights.*°! Whether assisting Member States in prohibited practices could entail 
the agency’s responsibility under EU or international law is a question yet to be 
determined. 

The so-called ‘hotspot approach’ can exacerbate the human rights challenges 
of these situations, enhancing the role of EU agencies that remain largely unac- 
countable. First announced by the European Commission in its 2015 European 
Agenda on Migration,” the ‘hotspot approach to migration consists of a 
common core of EU agencies (namely, the European Asylum Support Office, 
Frontex, Eurojust and Europol) that should intervene, rapidly and effectively, at 
the external borders under specific and disproportionate migratory pressure.” 
‘Hotspots’ are reception centres aimed at identifying, assisting and process- 
ing newly arrived migrants, generally disembarking after search-and-rescue 
operations. 

As suggested in a 2014 feasibility study,” and later confirmed by Regulation 
2019/1896, Frontex was to become the primus inter pares among the EU agen- 
cies cooperating in ‘hotspot areas.’ Arguably, the agency’s significant influence 
in hotspot areas evidences a focus on border control rather than on the protec- 
tion needs of the people involved. Ultimately, the hotspot approach has led to 
transforming the reception system in ‘frontline’ Member States ‘into a tool for 
preventing the secondary movement of asylum seekers and keeping them under 
close police surveillance.”*° 

At the time of writing, reception facilities in Greece and Italy remain severely 
overcrowded. Their lack of adequate medical, psychological, and social support 
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services, lack of security and inadequate hygiene facilities make reception condi- 
tions hardly compatible with Article 3 ECHR. In light of these realities, the Court 
recalled that the difficulties deriving from the increased migratory pressure, in 
particular in hotspot areas at the EU external borders, do not exonerate Member 
States from their absolute obligations under Article 3 ECHR.?°” 

This timid disavowal of the contextual approach developed in Kalafia is a 
crucial jurisprudential improvement. Nonetheless, with the 2020 Migration and 
Asylum Pact, the EU and its Member States seem to look in another direction. 
The Pact envisions a substantial tightening of border procedures by creating a 
new screening mechanism, to be implemented at or in proximity to the external 
borders. During the screening process, people would not be considered authorised 
to enter the Member States’ territory, irrespective of protection needs.” While 
this proposal should not affect existing procedures nor abridge the exercise of 
individual rights,”°? the standards of treatment included in the reception condi- 
tions directive would not apply, and migrants’ potential vulnerabilities will be 
assessed only ‘where relevant.?© 


C. The Right to Life 


The right to life has been described as a ‘supreme right}! ‘which constitute the 


irreducible core of human rights.” This ‘foundational and universally recognized 
right}”°> permeates the structure and process of general international law.”° And 
yet, human life is still vulnerable to governmental abuse, private violence or natu- 
ral disasters. The lives of migrants, especially those who find themselves in an 
irregular situation before the laws of destination countries, are often endangered 
by one or a combination of these factors. 

Migrants’ deaths typically occur when people seek to cross borders while 
trying to evade immigration controls.” The death toll of irregular border crossers 
raises serious questions concerning state responsibility, the foreseeability of these 
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deaths, and state obligations during border control efforts that directly or indirectly 
result in migrants’ deaths.° Interceptions at sea, the forced removal of irregular 
migrants by Member States (individually or collectively under the coordination of 
Frontex), by their very nature, involve a degree of coercion and human rights risk. 
In all its activities involving the use of force, Frontex is required to comply with the 
principles of necessity and proportionality, to observe its duty of precaution, and 
to ‘fully respect and aim to preserve human life and human dignity.” In practice, 
however, incidents involving shooting at migrant boats during maritime opera- 
tions are not uncommon.? 

International human rights law imposes on all EU Member States a duty 
to respect, protect and ensure the right to life of every individual within their 
jurisdiction.” On the one hand, states are bound by the negative obligation to 
respect, and therefore not arbitrarily interfere with, the right to life of any indi- 
vidual subject to their jurisdiction; on the other hand, states are also under the 
positive obligation to protect and ensure such right, exercising due diligence to 
protect the lives of individuals against deprivations that are not directly attribut- 
able to a state.’” 

The ECtHR has developed its own stance with regard to positive obligations 
and the protection of the right to life. In broad terms, the ECtHR has highlighted 
three criteria to determine whether a state has failed to safeguard the right to 
life.?”! First, it must be established whether the authorities knew or ought to have 
known of the existence of a real and immediate risk to the life of an identified 
individual;?”? second, it must be ascertained whether the authorities took all 
reasonable measures to avoid that risk, bearing in mind that the duty to take 
those measures is an obligation of means and not of result; and third, if that 
risk materialised, it must be established whether the state’s reaction was adequate, 
particularly with regard to its duty to investigate alleged violations and redress 
victims.?”4 
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‘Border deaths’ are generally - yet not always - an indirect and acciden- 
tal consequence of certain policy choices and result from a series of different 
factors.?”° While Article 2 ECHR cannot be interpreted as guaranteeing an abso- 
lute level of security to everyone everywhere within state jurisdiction, it also 
enshrines one of the basic values of democratic societies. In the context of ‘border 
deaths, this means not only observing the prohibition of arbitrary deprivation 
of life but also fulfilling their positive duty to protect the lives of those individ- 
uals at their borders, including by taking proactive and coordinated measures 
and ensuring an adequate response where lives have been lost in circumstances 
potentially engaging the responsibility of public authorities. 

While border controls are not always the exclusive or even the main cause of 
migrant deaths, arguably, those fatalities give rise to three discrete positive obliga- 
tions: first, the obligation to prevent or minimise the number of fatalities, also by 
assessing and amending European border control policies;?”° second, the obliga- 
tion to effectively investigate migrant fatalities at the borders, with the meaningful 
participation victims’ next of kin;?”7 and third, identify the victims, inform their 
relatives and dispose of remains in a dignified and respectful manner.” 

Undeniably, European states and the EU, and more specifically Frontex, 
possess the required knowledge about the risks migrants undertake to reach their 
borders.” The European Commission has often recognised the need to reduce 
dangerous journeys by creating safe and legal alternatives.”®° In addition, the EU 
and its Member States have the resources to take preventive measures that could 
save lives that otherwise would be lost, especially at their maritime borders. Frontex 
provides aerial surveillance through its joint operations and its multipurpose aerial 
surveillance assets deployed to the external maritime borders.”*! The information 
gathered is analysed by Frontex officers and passed to Member States and other 
EU agencies for SAR or other law enforcement purposes. In addition, through risk 
analyses, Frontex gains crucial knowledge regarding migrants’ journeys. However, 
this knowledge is reportedly used to predict and consequently hinder migratory 
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movements, rather than being used better to organise SAR operations or reception 
facilities.*** Further, Frontex and the Member States define the means to prevent 
and respond to border fatalities. While Frontex’s instruments to react to human 
rights violations remain largely inefficient,’ the Member States dispose of appro- 
priate means to conduct effective investigations, identify the deceased, inform the 
next of kin about their fate, and give the dead a dignified burial.”*4 As Spijkerboer 
has aptly put it: ‘the least we can do is to notice, to register, and to take account of 
the human costs - to others — of protecting our European project.”* 


i. A Right to be Rescued at Sea? 


Arrivals of irregular migrants on unseaworthy boats are not an emergency but 
a structural predicament of migration management policies. A central effect of 
these policies has been the synchronous increase in border deaths at sea.”*° The 
scaling down of the Italian SAR operation Mare Nostrum despite its foresee- 
able deadly consequences led to a massive loss of lives.78” Importantly, contrary 
to Mare Nostrum, the subsequent Frontex joint operations Triton and Themis 
were primarily focused on border surveillance, with increasingly reduced SAR 
capacities.7°8 Overall, this withdrawal policy from state-led SAR missions shifted 
the burden of extremely dangerous operations to private vessels that were ill-fitted 
and legally obstructed from conducting life-saving operations.?°? 

This policy shift, read through the lens of positive obligations, could amount 
to a violation of migrants’ right to life. The EU and its Member States knew the 
risks of reducing SAR operations; they could have adopted preventive measures to 
avoid their materialisation, but no adequate response was taken. SAR operations 
were increasingly reduced, and NGOs rescue activities were hindered, their vessels 
seized,” and refused access to Italian ports.??! 
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In this context, the right to life at sea is intertwined with the duty to assist 
those in peril on vessels in distress, as set out by Article 98 of the United Nations 
Convention on the Law of the Sea (UNCLOS).?” The same duty is also included 
in the Convention for the Safety of Life at Sea (SOLAS Convention),”* the Search 
and Rescue Convention (SAR Convention),?*4 and the International Convention 
on Salvage.?” Its reiteration in treaty and domestic law, as well as its affirmation in 
state practice (even if not always consistently), reveals the customary law nature of 
the duty to assist persons in distress at sea. 

The EU and its Member States are parties to the UNCLOS, but the EU has 
not made any declaration regarding the duty to render assistance governed by 
Article 98 of that instrument.”””? The implementation of UNCLOS is carried 
out both by the EU and its Member States within their respective competences. 
Yet, by virtue of the duty of sincere cooperation,””® they should act uniformly, 
maintaining the unity of the EU.” Furthermore, contrary to its Member States, 
the EU has not acceded to the SAR or the SOLAS conventions.*”’ Arguably, 
however, the duty to assist people in distress at sea binds the EU as a norm 
of customary international law. A further argument could be made that such 
obligation derives from widely recognised general principles of law, namely 
elementary considerations of humanity; as such, it would bind the EU and its 
Member States.*°! 
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The concrete application of this fundamental maritime obligation suffers from 
several problems. First, while the SAR Convention, in compliance with Article 98(2) 
of the UNCLOS, aims to create an international system for coordinating rescue 
operations that guarantee their efficiency and safety, agreements with neighbour- 
ing states to regulate and coordinate SAR operations and services have proven 
difficult.*°? States should also ensure that SAR operations occur to disembark 
rescued persons at a ‘place of safety.?? However, determining such a place of safety 
has been subject to divergent interpretations and practices.*°4 Denying access to 
ports may affect the right to life, the protection against inhumane treatment and 
refoulement for those on board. 

Human rights and search and rescue obligations are intertwined and should 
be read in conjunction.*° Indeed, the International Maritime Organisations 
Guidelines on the Treatment of Persons Rescued at Sea define a place of safety 
as a ‘place where the survivors’ safety of life is no longer threatened and where 
their basic human needs (such as food, shelter and medical needs) can be met’ 
and further require that ‘delivery to a place of safety should take into account the 
particular circumstances of the case.” The Guidelines also highlight that the 
‘need to avoid disembarkation in territories where the lives and freedoms of those 
alleging a well-founded fear of persecution would be threatened is a consideration 
in the case of asylum-seekers and refugees recovered at sea.’ 

The External Sea Borders Regulation includes provisions related to disem- 
barkation that apply to the operations at sea coordinated by Frontex,*”? which 
generally does not disembark rescued people in third countries.>"° Yet, it is worth 
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specifying that the scope of application of the External Sea Borders Regulation is 
limited to border surveillance operations carried out by the Member States during 


Frontex joint operations at sea! Notwithstanding the Commissions proposal to 


establish a ‘common European approach to SAR;3"” search and rescue and disem- 


barkation activities pertain to Member States, while Frontex is supposed to play 
a merely coordinative role.*¥ In this line, Frontex has recalled that it does not 
have a specific mandate to save lives at sea.*!* Despite the agency’s humanitarian 
narrative,>!> its role has always been reactive rather than proactive in protecting 
lives at sea.*!° This approach, limiting Frontex’s mandate, might conflict with the 
agency's legal framework and with a good-faith interpretation of it. 

Two important questions remain to be answered. The first concerns an impor- 


tant lacuna of the current legal framework, which lacks a commonly accepted 


definition of what constitutes ‘distress.?!” The master of an intercepting ship is 


given the discretion to decide whether a vessel is in need of rescue and/or if it is 
merely unseaworthy.*!* Despite the restrictive interpretations given to the term 
distress, the wording of the maritime Conventions implies that the central purpose 
of the duty to render assistance at sea is to prevent the loss of human life. This duty 
denotes an obligation of conduct, rather than one of result. States are under a due 
diligence obligation to take appropriate rules and measures to avoid loss of lives 
at sea, but also to exercise a certain vigilance over their effective implementation. 
Conversely, the master of a ship may fulfil her duty to assist if they exercise the 
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required level of diligence in assisting people in distress, ‘in so far as he can do so 
without serious danger to the ship, the crew or the passengers.*!” 

The second issue concerns the identification of the beneficiary of the obliga- 
tion to render assistance: is it a purely interstate obligation, or does it entail a right 
to be rescued for people in distress at sea?*”? The law of the sea aims to allocate 
rights and obligations among states in different maritime zones. The individual is 
accorded relatively little relevance in this legal framework. However, the prolifera- 
tion of maritime activities has led to the protection of the human element at sea, 
namely the application of human rights at sea.**! The right to life under human 
rights law serves the same purpose as the customary law duty to assist people in 
distress at sea: to prevent loss of lives where states can reasonably be expected to 
do so. These obligations, therefore, should be read jointly in the context of the 
protection of human life at sea. This does not mean importing ‘distinct types of 
obligations into the law of the sea de novo’ rather it cautiously suggests a holistic 
approach to international obligations in the maritime environment.>” 

The last issue concerns the scope of application of the duty to rescue beyond 
SAR zones. The relevant provisions use the generic term ‘at sea, which does not 
allow for geographical restrictions.**4 Hence, whenever a vessel has ‘reason to 
believe’ a ship is in distress, it is under an obligation to assist that ship regardless of 
its geographical location by alerting the nearest Rescue Coordination Centre and 
remaining at its disposal.*° Yet, does this imply an obligation to intervene? 


ii. Killing by Omission 


The ECtHR has provided some jurisprudential guidance to the application of 
human rights at sea. The ECHR has been applied in several situations beyond 
the territory of contracting states in situations concerning interceptions at sea.**° 
However, as Trevisanut observes, while human rights law applies to situations 
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involving interception or SAR operations, the non-performance of such services 
is a quite different matter.*”” It is a platitude to affirm that an omission can be 
as effective, or as deadly, as an act. Under the law of international responsibility, 
states and international organisations can be held responsible for their inter- 
nationally wrongful conduct, which encompass acts as well as omissions.°78 
However, operationalising this principle is not straightforward when it comes 
to omissions substantiating the obligations that were breached and attributing 
the conduct to the relevant actor can be problematic, especially in the maritime 
environment.*”? 

Two situations can be distinguished: one concerning distress situations occur- 
ring within the SAR zone of a state - where jurisdiction can be established based 
on the SAR agreement - and the other concerning those occurring beyond it. 
With regard to the former situation, a coastal state in its SAR zone has positive 
obligations, which extend ‘to the provision of emergency services where it has 
been brought to the notice of the authorities that the life or health of an individual 
is at risk on account of injuries sustained as a result of an accident.**° States are 
under a concrete due diligence obligation to take preventive measures to avoid 
loss of lives in their SAR zone. With regard to situations of distress occurring 
beyond states’ SAR zones, however, it is unclear whether there is a legal obligation 
to intervene.**! Arguably, under certain conditions, a distress call can establish a 
jurisdictional link between the receiving state and the individuals in peril at sea, 
for their fate depends on the conduct of the state’s authorities. 

This is the line of argument followed by the majority of the HRC in the 
A.S., D.I., O.I. and G.G. case.**? I will further detail the circumstances of this 
case and their legal implications for the scope of human rights obligations in the 
next chapter. Here, I shall however stress its relevance in relation to the content 
of SAR duties. The communication regarded a shipwreck in the Mediterranean 
Sea, resulting in the death of over 200 migrants. The vessel transporting them was 
beyond Italy’s SAR zone and within the Maltese one. Yet, in the HRC’s view, the 
distress call received by the Italian authorities, the proximity of an Italian ship and 
Italy’s relevant legal obligations under the international law of the sea established 
a ‘special relationship of dependency’ between the individuals on the vessel and 
the state.” The Italian authorities had the power and the capacity to intervene 
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promptly to avoid the foreseeable deaths of the persons on the vessel. But they did 
not; rather, they kept passing the responsibility to the Maltese MRCC. Italy was 
thus found responsible both for its negligent acts and omissions, which endan- 
gered the victims lives and resulted in their death and for having failed to conduct 
a prompt investigation of allegations relating to a violation of the right to life.’ 
The members of the Committee were anything but in agreement about these 
findings. For the present purposes, it is worth recalling the dissenting opinion 
of Yuval Shany, Christof Heynes and Photini Pazartzis, according to which the 
mere fact of the ship’s contacting Italian authorities was not sufficient to establish 
jurisdiction.” Admittedly, the views of the majority compound the existence of 
Italy’s jurisdiction and its substantive obligations. In this respect, the specificity of 
due diligence obligations merits some attention. Due diligence obligations gener- 
ally apply under two cumulative conditions: (1) the duty-bearer had foreseen, or 
ought to have reasonably foreseen, the risk of harm; and (2) the duty-bearer had 
a sensible capacity to intervene to avoid or minimise the harmful outcome.*°° 
As opposed to the effective control over the right-owner - necessary to establish 
jurisdiction - due diligence obligations are qualified by the duty-bearer’s control 
over the cause of harm.??” It is, therefore, necessary to ascertain independently 
the existence of jurisdiction - that is, some form of state control or power over 
the right-holder and not merely the existence of a causal relationship between the 
duty-bearer and the source of harm. Conflating the two forms of control risks 
diluting the relational specificity of human rights and their correlative duties.*** 
In practice, and in the jurisprudence of various human rights bodies, however, 
the difference between these two expressions of control is not so straightforward. 
On one hand, the ‘special relationship of dependency’ between Italy and the 
victims of the shipwreck triggered the state’s jurisdiction.’ The people on the 
vessel in distress were dependent upon the action of the alerted authorities. This 
factual and legal control or power to affect those individuals substantiated the 
existence of Italy’s jurisdiction. On the other hand, the SAR Convention estab- 
lishes that any state’s ‘search and rescue unit receiving information of a distress 
incident shall initially take immediate action if in the position to assist.?4° This 
is a due diligence obligation, requiring a state to make its best efforts within the 
available means. The Italian authorities were capable of intervening, and the risks 
of failing to do so were predictable. This sensible capacity to intervene and the 
predictability of the harm that occurred qualify the SAR diligence obligation. 
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Whereas the Mediterranean Sea remains among the deadliest migration routes 
in the world, SAR activities are often delayed or inadequate.**! These delays and 
failures are primarily caused by uncertainties regarding the responsible MRCC 
authority and the designated safe port for disembarkation, particularly where SAR 
zones overlap. A more coordinated EU approach to SAR and migrants’ protection 
at sea was put forward in the Pact on Migration and Asylum. Nonetheless, the Pact 
primarily focuses on effective migration management and preventing irregular 
arrivals, rather than prioritising the protection of migrants at sea and addressing 
the structural factors that drive them to embark on dangerous journeys.*” 

At the same time, the ECtHR seemed to suggest - somehow alluding to 
Member States’ positions - that people in distress at sea bear a degree of respon- 
sibility for having exposed themselves to unjustified danger.’ While this 
assumption seems morally questionable, from a legal perspective, states SAR 
obligations are universal and benefit anyone in distress at sea.*** Furthermore, 
when a distress situation occurs within the SAR zone of a state and its authorities 
intervene, their engagement in SAR operations cannot legitimise refoulement 
practices,™® nor absolve them from their positive obligations, namely to ensure 
that the life of people at sea is protected in a sufficient and adequate manner.*“° 
In this context, the ECtHR recalled that public authorities’ duty to safeguard 
the right to life ‘involves the setting up of an appropriate regulatory framework 
for rescuing persons in distress and ensuring the effective functioning of such 
a framework.**” This implies that states not only have an obligation to assist 
migrants in distress at sea, but they must do so with appropriate legal and practi- 
cal means. 


D. Freedom of Movement and the Right to Leave 
to Seek Asylum 


The right to freedom of movement emerges in international law in three main 
manifestations. First, it involves the right to move freely within the territory of 
one’s country and to choose one’s place of residence there.*4* Second, it encom- 
passes the right to leave any country including one’s own; in other words, it 
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embraces the right to cross an international border.*”? Third, it extends to the 
right to enter or return to one’s own country.**° In the EU, whereas every citizen 
of the Union has the right to move and reside freely within the Member States’ 
territory, third-country nationals ‘may be granted’ such rights in accordance with 
the TFEU.*?! 

The related rights to leave, reside and return are interdependent: the denial of 
any of these rights contradicts the affirmation of the other.**? Among the manifes- 
tations of freedom of movement, the right to leave involves a twofold obligation, 
not to impede departure and to facilitate it by issuing travel documents (at least 
to nationals).*°> It has been argued, however, that the right to leave is not a full 
right but only an imperfect claim towards a particular country of destination.* In 
fact, the right to leave and the right to return are mainly addressed to countries of 
origin,’ while there is no analogous right to enter other countries.**° Concretely, 
the right to leave largely depends on the will of destination states, which are tradi- 
tionally assumed to retain exclusive control over the admission of foreigners into 
their territory.*°’ The right to leave was thus considered just ‘half a right;>°* for 
without a state allowing entry, it becomes an empty promise. In this sense, ‘the 
normative asymmetry between entry and exit is the product of contemporary 
international law,’ which has endorsed and restated the right to emigrate while 
overlooking that the corresponding right to immigrate remains a matter primarily 
regulated by domestic law.*© No de lege ferenda approach that seeks to surmount 
the deficiencies of the current legal framework can deny this normative asymme- 
try. At this stage of its development, international law does not recognise a general 
right to freedom of movement. 
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Still, states’ sovereignty over their borders does not imply absolute discretion 
but must comply with the prohibition of refoulement and other human rights 
obligations. On the one hand, albeit it may not be squarely equated to a legal 
right of entry and stay, the prohibition of refoulement circumscribes state discre- 
tion over their borders.*°! On the other hand, the right to seek and enjoy asylum is 
now increasingly recognised not only as a right of states but also of individuals - 
to the extent that they have the right to seek protection elsewhere.” Article 18 of 
the CFR explicitly recognises this right. Accordingly, the right to asylum should 
be understood to entail a positive obligation on the EU and its Member States to 
ensure that it can be effectively exercised and relied upon by its beneficiaries.°° 

The right to leave complements the prohibition of refoulement as a precon- 
dition for the right to seek and enjoy asylum. In this sense, one can refer to the 
‘right to leave to seek asylum.*® The conceptual link between the right to leave 
and the right to seek and enjoy asylum is created by the prohibition of refoulement. 
The notions of non-refoulement and asylum are two faces of the same coin. While 
the former implies the prohibition to remove anyone to a place where she would 
be exposed to serious harm, the latter entails admission to the territory of a state 
where the individual will be granted protection from that harm.*® A gap, however, 
continues to persist between non-refoulement and asylum. The latter always 
implies a prohibition of refoulement; but the opposite is not true: non-refoulement 
does not involve an obligation to grant asylum.*® At a bare minimum, however, 
it entails an obligation to grant individuals seeking international protection access 
to the territory and adequate procedures to determine if these persons should 
be granted protection.?® Thus, within the narrow perimeter of the prohibition 
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of refoulement, a right to enter to seek asylum exists and does not allow for any 
restriction. 

The notion of the right to leave to seek asylum is an aspect of the right to leave 
capable of imposing a correlative duty not only on the state of origin but also on 
states of destination.*® In this sense, ‘the nearest correlative duty may be not to 
frustrate the exercise of that right in such a way as to leave individuals exposed 
to persecution or other violations of their human rights.?® Practices of remote 
containment, maritime interdiction, visa restriction and other procedural hurdles 
may breach this obligation, for they indiscriminately prevent migrants from reach- 
ing the borders of a state where they could seek protection. Besides, imposing 
barriers on individuals seeking to leave a country where they would face perse- 
cution or irremediable harm is difficult to reconcile with the principle of good 
faith that should permeate the implementation of any international obligation.?”? 
Ultimately, anchoring the right to leave to the prohibition of refoulement and the 
effective exercise of the right to seek asylum suggests the existence of the corre- 
sponding obligations to allow departure from transit or departure countries and 
grant access to appropriate asylum procedures in destination states.?”! 

Along these lines, during their collective activities, Frontex and Member 
States’ authorities should ‘fully respect fundamental rights, including access to 
asylum procedures’? The right to seek asylum must be ‘effectively respected in 
all circumstances, regardless of where the persons are detected or apprehended 
or whether they express a [wish] to seek asylum.*” In this respect, timely identi- 
fication and referral to the competent national authorities are essential. Frontex’s 
Code of Conduct, binding in all its operational activities, includes the obligation of 
referral to national authorities competent for receiving asylum requests.*”4 Yet, the 
Consultative Forum has regularly identified a number of shortcomings, includ- 
ing inconsistencies in data reporting and deficiencies in referral mechanisms.°”° 
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Most recently, the agency’s Fundamental Rights Strategy further specified that 
all participants in Frontex operational activities are required to be ‘proactive in 
the identification of and assistance to persons in need of international protection’ 
and persons in vulnerable situations.°”° 

From a different angle, the right to leave entails not only a negative obligation - 
that is, not to impede departures - but also a positive one.*”” This positive duty 
consists of providing the necessary conditions for the effective exercise of the right 
to leave, notably by issuing travel documents.3”8 As a general rule, the positive 
obligation to provide adequate travel documents rests on the country of origin.*”” 
This cannot however exclude that, absent any alternative - for example, in the 
exceptional circumstances in which refugees find themselves - a positive obliga- 
tion to issue travel documents could rest with the receiving country, provided a 
jurisdictional link is established with the latter.’ People who are unable to receive 
any protection from their government against irreparable harm - and, a fortiori, 
any adequate travel document - should be enabled to exercise their right to leave 
to escape that harm.**! This possibility could be opened by a reading of the right to 
leave in light of the principle of non-refoulement. 

Frontex’s joint operations on the territory of third countries raise serious ques- 
tions about its respect for the right to leave, the prohibition of refoulement and 
the right to seek asylum. Joint operations hosted by third countries support those 
countries in implementing border control measures.**” These measures mainly 
concern the entry of third-country nationals into the territory of the state hosting 
the operation, to prevent their transit and exit to the EU.**? In fact, the principal 
objective of operational cooperation in the territory of third countries is to ‘protect 
external borders and the effective management of the Union's migration policy.*** 
Put differently, instead of focusing on irregular entries, joint operations in third 
countries are directed at preventing exits. This may result not only in the violation 
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of the right to leave, but also in the circumvention of the prohibition of refoulement. 
A similar result may be obtained by sharing information regarding the position of 
migrant vessels in distress in the Central Mediterranean with the Libyan authori- 
ties, when it is reasonably foreseeable that, if intercepted, the people on board 
would suffer serious human rights violations upon disembarkation in Libya.**° 

The EU and its Member States’ cooperation with third states, such as Türkiye 
or Libya, further challenges the prohibition of refoulement in connection with 
the right to leave and to seek asylum. This cooperation aims to indirectly hinder 
migrants from leaving third countries and reaching Europe to seek protection. 
Moreover, it has numerous dangerous side effects, such as exposing migrants to 
ill-treatment and arbitrary detention in third countries, which, if not intended as 
deterrence measures, are at least willingly accepted by European actors. 

While human rights law appears to confine the opposability of the right to 
leave to departure states, containment measures largely serve the interest of desti- 
nation states. One could argue that even though states of origin are the main 
addresses of the right to leave, the same right could in certain situations, such 
as those of people in need of international protection, be opposable to states of 
destination. Yet, the jurisdictional requirement in situations where no physical 
contact with the people concerned is established remains difficult to fulfil. An 
alternative that would recognise the role of destination states in violating the right 
to leave would rely on their indirect responsibility. But again, as further detailed 
below, the regime of indirect responsibility under international law is not free 
from complications.°°° 

The ostensible effort by the EU and its Member States to design measures 
that both keep people at a distance and shield them from any direct responsi- 
bility raises serious doubts over their bona fide compliance with the prohibition 
of refoulement. International and EU migration law are part of the problem. On 
the one hand, the EIBM frames the arrangement of a continuum of control that 
extends to third countries without direct contact with the people involved. In this 
sense, EU migration law and policy facilitate the violation of the right to leave to 
seek asylum. On the other hand, international law offers no clear solutions to this 
problem. On the contrary, in many ways, contemporary international law not only 
denies the right to immigrate but also structures and bolsters impediments to the 
effective exercise of the right to leave and seek and enjoy asylum. 


E. The Right to Family Reunification and the Protection of 
Migrant Children 


Beyond the prohibition of non-refoulement, a second ground for admission is 
based on the right to family life as codified in an array of international and regional 
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human rights conventions. The UDHR provides that the family ‘is entitled to 
protection by society and the State.*8” The same principle is enshrined in many 
universal and regional human rights treaties.*** In Europe, the right to private and 
family life is mainly protected by Article 8 of the ECHR, reproduced in Article 7 
of the CFR. 

The HCR has clarified that though the ICCPR does not recognise the right 
to enter or reside in the territory of a state party, ‘in certain circumstances an 
alien may enjoy the protection of the Covenant even in relation to entry or resi- 
dence, for example, when considerations of non-discrimination, prohibition of 
inhuman treatment and respect for family life arise.**? In the same vein, under 
Article 19(6) of the Revised European Social Charter, Member States must ‘facilitate 
as far as possible the reunion of the family of a foreign worker permitted to 
establish himself in the territory.” This obligation must include ‘at least the 
worker's spouse and unmarried children, as long as the latter are considered to be 
minors by the receiving State and are dependent on the migrant worker’.*”! 

The circumstances under which the right to family reunification may arise 
have been broadly considered in the case law of human rights monitoring 
bodies.**? Most importantly, the ECtHR has developed a comprehensive jurispru- 
dence concerning the protection of the family unit in the context of the right to 
respect for family life under Article 8 of the Convention. The Court recognised 
that where the family cannot reasonably be expected to relocate to the country 
of origin or elsewhere, Article 8 places contracting states under a positive obliga- 
tion to admit family members.*”? Even though state authorities exercise a certain 
margin of appreciation in assessing such an obstacle, they should evaluate each 
case considering the applicants’ individual situation.*** As family reunification 
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is not an absolute obligation, state authorities must strike a balance between the 
interests of the state and those of the individuals concerned.*”° The focus of the 
ECtHR has mainly been on the individual’s circumstances, which results in treat- 
ing the right to family reunification as an exception to the general rule of a state's 
right to exclude migrants.°”° In any event, the decision must be proportional to its 
legitimate aim. More specifically, in cases involving children, the Court empha- 
sised that national authorities must give precedence to the best interests of the 
child in the review of the proportionality of the interference with family life.°°” 
In addition, the decision to allow a foreigner to enter the country based on the 
right to family reunion should not infringe on the principle of non-discrimination 
enshrined in Article 14 ECHR. 

What constitutes a family encompasses a wide range of human relations. The 
jurisprudence of the ECtHR has individuated two main categories of relation- 
ships: relationships between children and their parents; and partnerships between 
adults.’ In general, the existence of family life depends on ‘the existence of 
close, continuing, and practical ties.4°° Compared to human rights law, EU law 
embraces a narrower definition of family for the purposes of family reunification. 
Directive 2003/86 on the right to family reunification recognises such right for 
the spouse of a third-country national lawfully residing in a Member State and for 
minor, unmarried children, including adopted children, of the non-national and 
of the spouse.*°! With regard to refugees and asylum seekers, the Qualification 
Directive includes a similar definition of family members, but it also specifies that 
it refers to relationships that already ‘existed in the country of origin.* Lastly, 
the Citizenship Directive provides a right to enter and reside in the EU for third- 
country nationals who are family members of EU citizens.*° 

In implementing Directive 2003/86/EC, Member States should comply with 
Article 8 ECHR, ‘without discrimination on the basis of sex, race, colour, ethnic 
or social origin, genetic characteristics, language, religion or beliefs, political or 
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other opinions, membership of a national minority, fortune, birth, disabilities, 
age or sexual orientation. Still, the narrow definition included in EU law may 
result in the violation of the international obligation to facilitate family reunifi- 
cation and the principle of non-discrimination.*% Family reunification under 
Directive 2003/86 can be denied on the grounds of public policy, public security 
or public health. Additional grounds for refusal include the end of the relationship 
and marriages of convenience.*° However, the CJEU clarified that the conditions 
therein must be construed narrowly.” 

Under international law, there seems to be an emerging consensus around the 
customary nature of the right to family reunification for nuclear families,“ or 
at least minor children.‘ In this sense, the CRC protects the best interest of the 
child*!° and mandates states not to separate children from their parents, except 
when this separation is in their best interest.*!! This is not to say that the child’s 
best interest displaces every other consideration. However, there seems to be 
growing support for the idea that children’s best interests can only be overridden 
by other rights-based considerations, as opposed to the state’s general interest in 
immigration control.*” In this regard, it should be noted that the right of the child 
to family life has a broader scope in the CRC than in general human rights law 
(applicable to adults). Therefore, it is hard to argue that family reunification is not 
in the best interests of the child.4¥ 

At the EU level, the protection of migrant children is fragmented into various 
legal instruments largely designed for adults. Most notably, migrant children’s 
rights are unsystematically scattered across different EU legal instruments, 
depending on whether the children are seeking asylum, have been trafficked 
or are subject to return procedures. This implies inconsistencies and gaps, not 
least because children may simultaneously fall within the scope of different legal 
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frameworks. The case law of the CJEU reflects the ambiguity of this sensitive 
area of law and policy.*!* For example, the best interest of migrant children, as 
protected by the CRC and particularly those who are unaccompanied, seems 
not sufficiently protected in EU return procedures. The current Return Directive 
does not include any specific protection regarding unaccompanied migrant 
children.* Its proposed recast seems to perpetuate this gap and at the same 
time expand the grounds for detention, which could increase the risk of arbitrary 
detention of migrant children.*!° Yet, the ECtHR enhanced the best interest of 
the child originally proclaimed by the CRC.*!” Albeit inconsistently, the 
Strasbourg Court developed a sophisticated jurisprudence on migrant children 
arbitrary detention and ill-treatment at the borders, including against invasive 
age assessment procedures,*!® lack of age-appropriate detention facilities or effec- 
tive guardianship.* 

The enhanced powers of Frontex in return procedures may have an impact 
on the protection of migrant children. Namely, the VEGA Children Handbooks 
to Frontex joint air, land and sea operations provide border guards with essen- 
tial indications on how to effectively apply the principle of the best interests of 
the child and on how to deal and communicate with children.’”° Furthermore, 
improving child-sensitive training and forced-return monitoring mechanisms is 
likely to increase the alignment of national standards to those set in the agency’s 
regulation.’”! In this context, Frontex ‘makes available forced-return monitors 
with specific expertise in child protection for any return operation involving 
children.4”” Yet, the number of national return operations with forced-return 
monitors present is limited.” Frontex’s new legal framework might somewhat 
improve this situation, as it gives the FRO the power to appoint fundamental 
rights monitors as forced-return monitors.“ 
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More generally, the agency’s Fundamental Rights Strategy underlines that the 
best interests of the child should be central to any decision affecting children.*”° 
To do so, in all their activities, Member States and Frontex should implement 
specific measures to ensure that children’s rights are respected, especially regard- 
ing unaccompanied children or those separated from their families. That includes 
not only taking the best interests of the child into primary consideration, but also 
respecting the right of the child to be heard in all procedures.*”° 


F. The Right to Privacy and Protection of Personal Data 


The right to privacy is included in several human rights treaties of universal and 
regional scope, as well as in specific conventions.“ While the ECHR does not include 
a specific provision on the right to data protection, it has been derived from the right 
to private and family life under Article 8. These two rights can be conceptually linked 
through the notion of informational self-determination, which implies control over 
one’ personal information.’ In the EU legal order, the right to privacy and the 
protection of personal data are enshrined in Articles 7 and 8 of the CFR. While the 
former reflects Article 8 of the ECHR, the latter is a provision specific to the CFR, 
which is unique in recognising the right to data protection as separate from the right 
to privacy.’ It grounds the right to data protection in the principles of consent; in 
the principle of specific, explicit and legitimate purpose of data collection; and in the 
right to access to data and rectification. The CJEU has interpreted the current legal 
framework as also including the right to delete data, or the right to be forgotten.**° 
In the past, the importance of data protection has been often overlooked in 
border control and migration policy.**! Yet, the challenges that link information 
technologies and data protection are far from negligible in a field in continu- 
ous and rapid development.‘ The increased use of centralised databases, the 
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application of biometric data matching, and the enhanced interoperability of 
these systems have enabled the ever-closer tracking of individuals’ movements. 
The EU and its Member States are investing in technological applications, rang- 
ing from centralised databases to drones or remotely piloted aircraft, to deploy 
the most effective technological means against security threats allegedly coming 
from outside.*% 

Migration technology enables and buttresses the process of externalising 
border surveillance and border control, and this entails several risks. First and 
foremost is the risk of profiling, with consequent serious discriminatory effects.**4 
Border authorities can use legal technologies that apply machine-learning algo- 
rithms to implement predictive analysis and generate risk profiles for visas, 
residence permits or asylum applications (for instance by assessing the probability 
of criminal offences or welfare dependency). Furthermore, the multifunctional 
and automated use of the data in immigration databases is in tension with the 
purpose limitation principle.” According to this principle - one of the central 
tenets of EU data-protection law - data may be collected exclusively for previ- 
ously defined and specific purposes and may only be used for such purposes.*°° 
Another challenge for the right to privacy and data protection - and perhaps 
other fundamental rights - is represented by the extension of border surveillance 
technologies. Within a process of continuous externalisation, the surveillance of 
specific areas beyond the EU borders, rather than serving life-saving purposes, can 
result in dissuading migrants’ vessels from using safer routes and pushing them 
toward more dangerous journeys.**” 

The creation of the EU ‘smart borders’ together with the enhanced mandate of 
Frontex have had a significant impact on data protection, access to asylum and safe- 
guarding of life at sea. Most notably, the 2016 Smart Borders Package introduced 
some important amendments to the SBC.“ It introduced the obligation to conduct 
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systematic identity checks against relevant law enforcement databases on all persons 
(including EU citizens) crossing the EU borders.*? Furthermore, automated border 
controls were operationalised through self-service and e-gates systems. “° 

The subsequent amendments to Frontex legal framework followed the expan- 
sion of the EU digital borders. Accordingly, the agency is now entrusted with the 
mandate to develop ‘a common information-sharing environment, including inter- 
operability of systems.**! To this end, EUROSUR provides a common framework 
for the exchange of information and cooperation between Frontex and Member 
States’ border surveillance authorities, as well as with third countries via bilateral 
cooperation.” Besides, data exchanges are being expanded among various entities, 
including Europol and CSDP missions.** 

These developments may, in turn, lead to several challenges. First, the large- 
scale data sharing supporting the EU ‘smart borders’ may impact not only the 
right to privacy and the protection of personal data of migrants and other border- 
crossers but can also have severe repercussions on other fundamental rights, 
such as the right to leave and the right to asylum.*“* Second, automation may 
disproportionately impact the rights of certain categories of border crossers, 
most notably undocumented migrants and asylum seekers, but also EU citizens 
with multiple nationalities.“*° Third, the interoperability of the various databases 
makes data easier to access but also to unlawfully share. The EU data protection 
framework regulates the transmission of data to third countries and international 
organisations and establishes specific safeguards.“*° Notably, the legal instrument 
establishing each EU database in the field of border and visas generally prohibits 
the transmission of data to third countries and international organisations. Yet, as 
an exception to this general rule, data sharing is allowed when it aims to identify 
a third-country national for the purpose of return.**” This can expose the people 
concerned, especially if there are asylum seekers, to particular risks, such as retali- 
ation measures in their country of origin.“ In addition, the sharing of personal 
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data between authorities that adhere to different data protection frameworks may 
entail risks regarding the different applicable standards and the accuracy of the 
information shared.*® Finally, the increased number of authorities having access 
to the relevant databases further creates difficulty attributing responsibility where 
incorrect data management occurs. 

The increasing digitalisation of border control operations can interfere with 
the fundamental rights of the person concerned. The EU legislator, however, 
has thus far deemed these interferences justified, as they are aimed at maintain- 
ing internal security and effectively managing the Union's borders.**° While the 
objective of impeding irregular entry and residence is generally deemed an over- 
riding reason to limit fundamental rights in the public interest, the necessity and 
proportionality of data processing operations, and their potential implications, in 
achieving this objective are far from obvious. Automated border control systems 
should be designed in a way that ‘fully respects human dignity, in particular in 
cases involving persons in vulnerable situations.**! Yet, this might be more easily 
said than (algorithmically) done. 


G. The Protection against Arbitrary Detention 


The right to liberty and security protects all individuals from unlawful or arbi- 
trary arrest and detention. This rule, whose customary nature is well-established 
in international law,* is ubiquitous in human rights law.**? The prohibition 
against arbitrary detention applies to all deprivations of liberty, including the 
detention of migrants at the border or within the territory of a state.** This does 
not imply the absolute character of the right to personal liberty. Therefore, the 
detention of irregular migrants for immigration control purposes has not been 
considered ipso facto illegal. Generally, to be considered legitimate under human 
rights law, a detention measure should: respect the principle of legal certainty,“ 
be necessary and proportionate to its aim“ and respect the right to an effective 
remedy following the minimum standards of due process.*°” 

Along these lines, Article 5(1)(f) of the ECHR explicitly permits detention 
in two situations: to prevent unauthorised entry to the country, and pending 


“9 Teresa Quintel, ‘Interoperable Data Exchanges Within Different Data Protection Regimes: The 
Case of Europol and the European Border and Coast Guard Agency’ (2020) 26 European Public Law 
205. 

450 Recital 40, Regulation (EU) 2019/817 [2019] OJ L 135. 

451 Art 8(c), Regulation 2017/2225. 

452 Chetail (n 87) 133-38. 

453 See Art 9, ICCPR; Art 16, ICRMW; Art 37 (d), CRC; Art 5, ECHR; Art 6, CFR; Art 7, ACHR; Art 6, 
ACHPR,; Art 20, ArCHR. 

454 See General Comment No 35: The Right of Liberty and Security of Person, CCPR/C/GC/35, 
16 December 2014, para 9. 

455 See eg: ECtHR, Amuur v France, Appl No 19776/92, 25 June 1996, para 50. 

456 See eg: J.R. et autres (n 243) para 111. 

457 See eg: Khlaifia (n 240) paras 130-31. 


128 Migrant Rights and European Borders 


deportation or extradition. Detention of migrants on other grounds, such as crime 
prevention or public health, is not admissible under the Convention. The grounds 
for any deprivation of liberty must be in accordance with and provided for by the 
law clearly and exhaustively.“ The ECtHR has constantly recognised that deten- 
tion measures aimed to prevent unauthorised entry or with a view to deportation 
do not require a necessity test under the ECHR.“ But it has also acknowledged 
that 


[the] detention of an individual is such a serious measure that ... it will be arbitrary 
unless it is justified as a last resort where other less severe measures have been consid- 
ered and found to be insufficient to safeguard the individual or public interest which 
might require that the person concerned be detained.* 


In addition, it is worth recalling here that Article 31 of the Refugee Convention 
mandates states not to impose penalties on asylum seekers on account of their 
illegal entry or presence.**! 

The applicability of Article 5 ECHR has been examined concerning stays in 
airport transit zones and reception centres for the identification and registration 
of migrants. In these contexts, the ECtHR determined whether a certain meas- 
ure amounts to deprivation of liberty according to several factors, including the 
applicant’s individual situation and their choices, the applicable legal regime of 
the respective country and its purpose, the duration of the confinement and the 
nature and degree of the actual restrictions imposed on the applicants.*©? The 
vulnerable situation of the applicant should be taken into consideration too. In 
particular, migrant children should not be subject to detention, which may only 
be applied as a last resort and for the shortest time possible“? Unaccompanied 
children should be identified as such and placed in adequate accommodations as 
soon as possible. 

In practice, however, states increasingly are employing immigration deten- 
tion as both a means of deterrence and the prodromal stage of return procedures. 
The persistent tension between states’ migration control prerogatives and the 
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subjective right to liberty has often been moderated by EU law, which encom- 
passes detailed provisions curtailing states’ discretion regarding the detention 
of asylum seekers and irregular migrants.*°° With regard to the first category 
of persons, Article 8(2) of the Reception Conditions Directive provides that 
Member States may detain an asylum seeker only ‘[w]hen it proves necessary and 
on the basis of an individual assessment of each case’, provided that ‘other less 
coercive alternative measures cannot be applied effectively’ and on grounds laid 
down in national law.*® The provision introduces to EU law the necessity test, 
which is remarkably absent from the ECHR and the jurisprudence of its Court. 
This guarantee is somewhat weakened, however, by the vagueness of the various 
grounds for detention that it exhaustively enumerates.*°” As to the second cate- 
gory of persons, under Article 15 of the Return Directive, third-country nationals 
subject to return procedures can be detained in order to prepare and carry out 
the return, unless ‘other sufficient but less coercive measures can be applied effec- 
tively in a specific case.*6* EU law thus requires that the detention of migrants is 
a proportionate and necessary measure. Those requirements have been bolstered 
by judicial interactions, resulting in the expansion of judicial review powers of 
domestic courts.4? 

At the border, Member States may provide accelerated procedures for decid- 
ing on an application for international protection at border crossings or transit 
zones.*”° If the procedure exceeds four weeks, the applicant has the right to enter the 
territory of Member States until the application is processed.*”! Border procedures 
should now be coupled with the ‘hotspot approach.*” The hotspot approach aims 
‘to better coordinate EU agencies’ and national authorities’ efforts at the external 
borders of the EU, on initial reception, identification, registration and fingerprint- 
ing of asylum-seekers and migrants.*”? In the meantime, they should remain in 
‘hotspot areas’ currently established across Italy and Greece.*”* Although labelled 
‘restriction of liberty’ for a few days, prohibitions to leave the hotspot premises 
should be considered de facto detention.*”> Living conditions in those facilities 
have been criticised for the security conditions and the prolonged detention of 


465 Justine N Stefanelli and Elspeth Guild, “The Right to Liberty in the Field of Migration, Asylum 
and Borders’ in Maribel Gonzalez Pascual and Sara Iglesias Sanchez (eds), Fundamental Rights in the 
EU Area of Freedom, Security and Justice (Cambridge, Cambridge University Press, 2021). 

466 Directive 2013/33/EU [2013] OJ L180/96 (Reception Conditions Directive). 

467 Art 8(3), Directive 2013/33/EU. 

468 Art 15, Directive 2008/115/EC. 

469 Galina Cornelisse and Madalina Moraru, Judicial Interactions on the European Return Directive: 
Shifting Borders and the Constitutionalisation of Irregular Migration Governance’ (2022) 2022 7 
European Papers - A Journal on Law and Integration 127, 138-43. 

470 Art 43, Directive 2013/32. 

471 Art 43(2). 

472 A European Agenda on Migration (n 252). 

473 European Parliament, Hotspots at EU external borders: State of play, June 2018. 

474 ibid. 

475 J.R. et autres (n 243) paras 83-84; J.A. and Others (n 257) para 98. 


130 Migrant Rights and European Borders 
refugees and migrants,“ where children are often held in the same facilities as 
adults.“ Moreover, as noted by the Special Rapporteur on the human rights 
of migrants, as migrants detained in hotspots do not receive detention orders, 
challenging detention decisions is almost impossible.*”8 

The New Pact on Migration and Asylum could normalise this situation. If 
adopted, the envisaged mechanism for the management of external borders 
explicitly endorses protracted confinement in border areas, resulting in the trans- 
formation of EU borders into ‘anomalous zones’ where certain legal rules are 
locally suspended.*”? While the Commission acknowledged the need to improve 
reception conditions at the EU external borders, abolishing containment policies 
is not a priority.*8° On the contrary, the newly introduced Pact and the proposed 
regulations widen the scope for increased stays at the borders, thereby increasing 
the potential of de facto detention.**! 

Beyond the physical frontiers of the EU, with the externalisation of migration 
control, the detention of migrants and asylum seekers has been equally outsourced 
to third countries and private actors. Reflecting the logic of concentric circles 
underlying the EIBM, externalised detention can be seen as an interlocking chain 
of diffusion processes whereby coercive measures are exported from the centre to 
the periphery.” On the one hand, this phenomenon implies a sort of ‘internal 
externalisation within European countries. In fact, EU migration law and policy 
force EU border states to serve as gatekeepers for Europe, thereby bolstering their 
detention practices. On the other hand, this leads to the proper externalisation and 
outsourcing of detention beyond the EU external borders, as EU border countries, 
EU agencies and international organisations together push detention practices 
outward to third countries. As a result, migrants are increasingly at risk of being 
detained in countries where the rule of law is fragile, and their most fundamental 
human rights are often ignored and routinely breached. The most worrying exam- 
ple is Libyan detention centres, where, notoriously, thousands of migrants are 
deprived of food, sunlight and water, and many become victims of sexual exploita- 
tion and assault, forced labour or torture.** 


476 OHCHR, Report of the Special Rapporteur on the human rights of migrants on his mission to Greece, 
UN Doc A/HRC/35/25/Add.2, 24 April 2017; ASGI, Report sull’hotspot di Lampedusa, August 2022. 

477 Amnesty International Report 2017/2018, The State of the World’s Human Rights, 2018, 178. 

478 Report of the Special Rapporteur on the human rights of migrants (n 467) para 51. 

479 Giuseppe Campesi, “The EU Pact on Migration and Asylum and the Dangerous Multiplication of 
‘Anomalous Zones’ For Migration Management’ in Sergio Carrera and Andrew Geddes (eds), The EU 
Pact on Migration and Asylum in Light of the United Nations Global Compact on Refugees (Florence, 
EUI, 2021). 

480 European Commission, ‘Communication from the Commission on a New Pact on Migration 
and Asylum, COM(2020) 609 final, 3. 

481 Galina Cornelisse and Marcelle Reneman, ‘Border Procedures in the European Union: How 
the Pact Ignored the Compacts’ (2022) 11 Laws 38. 

482 Michael Flynn and Cecilia Cannon, ‘Detention at the Borders of Europe’ (Global Detention Project, 
17 November 2010). 

483 See eg, OHCHR, ‘Detained and dehumanised’ Report on human rights abuses against migrants in 
Libya, 13 December 2016; CMW, Concluding Observations on the Initial Report of Libya, UN Doc 


The Protection of Migrant Rights in the Implementation of the EIBM 131 


H. Procedural Guarantees 


Besides the prohibition of arbitrary detention and the procedural guarantees 
accompanying it, international and EU law also provide specific due process 
guarantees governing the situations of migrants at the borders. These procedural 
guarantees encompass a range of protections, including the prohibition of collec- 
tive expulsions, as well as the right to a fair trial and to an effective remedy. 


i. The Prohibition of Collective Expulsion 


Collective expulsions are prohibited in an absolute manner by all major human 
rights treaties.**4 Most notably, the EU Member States are prohibited from 
conducting collective expulsions under Article 4 of Protocol No 4 to the ECHR 
(hereafter Protocol 4)**° and Article 19(1) of the CFR.**° Beyond its inclusion in 
treaty law, this absolute prohibition has arguably attained the status of customary 
international law, and therefore, it is binding on the EU and its Member States 
irrespective of their formal ratification of relevant treaties.*®’ Significantly, the 
ECHR understanding of the concept of collective expulsion is transposable to 
EU law. Article 4 of Protocol 4 corresponds to Article 19(1) of the CFR, hence, 
pursuant to Article 52(3) of the CFR, the meaning and scope of the prohibition of 
collective expulsion under the CFR is the same as under the ECHR. 

Under EU law, Member States issuing a return decision should do so ‘in writ- 
ing and give reasons in fact and in law as well as information about available legal 
remedies.*** However, in the case of irregular migrants without any legal title to 
stay on the territory, Member States can employ accelerated return procedures 
and standard forms instead of an individual return decision.‘*’ These simplified 
return practices are commonly used in the context of measures preventing admis- 
sion and refusals at the border.“ This, in turn, intensifies the risk of collective 
expulsions.*?! 
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With the enhanced return capacities of Frontex, its joint return operations may 
also imply some risk of collective expulsion. Despite many improvements having 
been achieved in human rights protection within the agency’s legal framework, 
its amended regulation is still lacking an explicit reference to the prohibition of 
collective expulsion. A mention is included in The Appendix List of potential 
fundamental rights violations during operations, which should be consulted by 
applicants lodging a complaint to Frontex.*°? However, no preventive measure 
seems to be foreseen in the agency’s legal or policy documents. This contrasts 
with the agency’s positive obligation to ensure respect for fundamental rights. 
Furthermore, Frontex’s multifaceted and broad assistance in joint return opera- 
tions may arguably incentivise states to fill all the empty seats in a return flight. In 
this situation, the risk of assisting the implementation of return decisions taken 
without appropriate consideration of the individual circumstances of every person 
involved, deprived of adequate information, as well as medical, legal and linguistic 
assistance,*? cannot be excluded.*”4 

The prohibition of collective expulsion extends to every foreigner, irrespec- 
tive of her lawful presence on the territory of a state.‘ It refers to any measure 
compelling a group of non-nationals to leave a country without a reasonable and 
objective examination of the situation of each individual concerned.*%° Hence, 
according to the ECtHR, the number of people subject to a similar expulsion 
measure is irrelevant.4°” The decisive element, which renders the expulsion 
contrary to Article 4 of Protocol 4, is therefore a procedural criterion, whereby 
the individuals concerned are no more considered as such, uti singuli, but as part 
of an impersonal whole. The ECtHR in Conka explained that the background 
of the expulsion decision should be considered when determining whether the 
measure constitutes a collective expulsion.‘%* In cases of collective expulsion, the 
common denominator has generally been the lack of an individual procedure.*” 

The Grand Chamber in Khlaifia explained however that Article 4 of Protocol 4 


does not guarantee the right to an individual interview in all circumstances; the require- 
ments of this provision may be satisfied where each alien has a genuine and effective 
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possibility of submitting arguments against his or her expulsion, and where those 
arguments are examined appropriately by the authorities of the respondent State.°” 


This decision, departing as it did from the initial ruling of the Second Section, 
is problematic as it establishes an exception to a fundamental rights guarantee 
based on a vague and malleable standard. Nonetheless, the Grand Chamber also 
clarified that the domestic classification of ‘refusal of entry with removal’ instead 
of ‘expulsion, has no bearing on whether Article 4 of Protocol 4 is applicable.°°! 
As the jurisprudence of the ECtHR shows, a refusal of entry, be it enforced on 
the territory of a contracting state or beyond, may also amount to collective 
expulsion.” In J.A. and Others v Italy, the Court clarified that migrants should 
have the possibility of appealing against their ‘refusal of entry’ decisions.” The 
practice of making people sign an information sheet (of which they received no 
copy and did not fully understand) during their identification procedures in the 
Lampedusa hotspot was insufficient. 

The Grand Chamber overturned another momentous decision resulting in 
severe jurisprudential implications. The case of N.D. and N.T. concerned the 
‘hot return’ policy in the Spanish enclave of Ceuta and Melilla. The Courts 
Third Section recognised that in the absence of any examination of the indi- 
vidual situation of the applicants, the refusals of entry to a group of Malian and 
Ivorian citizens amounted to a collective expulsion.” Three years later, the 
Grand Chamber confirmed that absent a reasonable and objective examina- 
tion of the particular case of each individual of a group, an expulsion should be 
characterised as ‘collective.*°° Nevertheless, the Court further reasoned that, in 
the fulfilment of their duty to control their borders, states can require asylum 
seekers to submit their protection claims at the existing border-crossing points. 
Therefore they may refuse entry to their territory to those individuals, includ- 
ing asylum seekers, who do not comply with such requirements and attempt 
to enter the territory irregularly.” The fact that one of these border-crossing 
points was accessible to the applicants was sufficient for the Court to find that 
Spain provided ‘genuine and effective access to procedures for legal entry into 
Spain,” despite the applicants’ submission about the impossibility of claiming 
asylum there.°°® This impossibility was questioned by the Court. 
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Most importantly, the Grand Chamber insisted that even if the applicants 
could prove a lack of access to an asylum procedure at the border, that circum- 
stance resulted from the border control activities of the Moroccan authorities 
and was therefore unrelated to any Spanish responsibility.°°? This insistence 
came despite the notorious border control cooperation between the two states. 
In light of these observations, the Court considered that the lack of individual 
removal decisions resulted from the applicants’ irregular entry, which justified 
their expulsion.>!° 

Beyond the fact that by ignoring the border cooperation between states the 
Court risks disregarding the circumvention of the Conventions’ obligations, 
N.D. and N.H. set a dangerous precedent. Its detrimental effects were only partially 
addressed in ECtHR’s subsequent jurisprudence.*!! In M.H. and Others, for 
instance, the applicants were required to prove that they had ‘cogent reasons! 
for irregular entry ‘on account of objective facts of which the respondent State was 
responsible.°!? Given the asymmetrical documentation possibilities in expulsion 
cases, prima facie evidence furnished by the applicant in support of their claim is 
sufficient to shift the burden of proof to the government.°"* Yet, return decisions 
taken exclusively based on irregular entry are at variance with the non-penalisation 
principle expressed by Article 31 of the Refugee Convention. 

The Court has reiterated that the effectiveness of the ECHR requires states 
whose borders coincide, at least partly, with external borders of the Schengen Area 
to make available ‘genuine and effective access to means of legal entry, includ- 
ing asylum procedures.°'> Nonetheless, it also restated that the collective nature 
of an expulsion may be excluded where the lack of an individualised procedure 
‘can be attributed to the applicant’s own conduct’ including unauthorised entry, 
acts of violence or uncooperative behaviour creating a ‘disruptive situation.®!° At 
the same time, even where there was no violent or uncooperative behaviour on 
the part of migrants, their irregular entry was considered sufficient to justify the 
lack of individual removal decision.*!” While it remains unclear whether these are 
cumulative requirements, unauthorised entry remains the predicament of most 
asylum seekers. 

The prohibition of collective expulsion concerns a fundamental procedural 
guarantee, whose enjoyment seems to be subordinated by the Court to the 
legal entry and behaviour of the individuals concerned - that is, to the states’ 
discretion. This conditional protection from collective expulsion has no place in 
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human rights law and contradicts the Court’s previous jurisprudence. The drafting 
history of Protocol No 4 reveals that, for the purposes of Article 4, the Committee 
of Experts explicitly chose to make no distinction between different categories of 
non-nationals.°!® The aliens to whom the prohibition of collective expulsion refers 
are all aliens, irrespective of their migration status.°!9 


ii. The Right to a Fair Trial 


Article 14 of the ICCPR and 6 ECHR guarantee everyone's right to a fair and 
public hearing by a competent, independent and impartial tribunal established 
by law. These requirements form the core of the due process of law. Yet, the proce- 
dural guarantees offered by human rights law to migrants at the borders have a 
limited scope, both ratione materiae and ratione personae. First, the due process 
rights included in these provisions do not apply to administrative (immigration) 
proceedings; second, they are not extended to the protection of irregular 
migrants.” Only foreigners ‘lawfully (resident) in the territory of a state’ are 
granted the right to an expulsion decision in ‘accordance with the law.*7! In this 
line, the ECtHR has clarified that the right to a fair trial under Article 6 ECHR 
does not apply to entry, stay or expulsion procedures, for it is applicable only in 
determining civil rights and obligations or criminal charges.°”? 

In EU law, however, the right to a fair trial is recognised to everyone. Article 47 
of the CFR recognises the right to an effective remedy and a fair trial, without 
distinction based on the person’s legal presence in the territory of Member States. 
This general provision includes the right to a fair and public hearing before an inde- 
pendent and impartial tribunal established by law, the right to legal assistance and 
representation?” and the right to legal aid in cases of minimal resources.” Third- 
country nationals should have access to legal assistance during both asylum™ and 
return procedures.” Furthermore, the right to good administration enshrined in 
Article 41 CFR entails the right to have access to the file and to be heard before any 
measure which would adversely affect an individual is taken, linguistic commu- 
nication rights, as well as the obligation of public authorities to give reasons for 
decisions within a reasonable time.°’ 
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Nevertheless, the extent of the protection offered to irregular migrants based 
on the right to be heard in procedures potentially conducive to a removal varies, 
depending on whether the individual concerned is applying for international 
protection.°”® It is well documented that in asylum and immigration proceed- 
ings, documentary evidence is commonly lacking; this is a result of the applicants 
fleeing their countries in urgency and with limited opportunity to take or obtain 
supporting documentation.” Through a hearing, the individual can explain 
personally and without interference the reasons that led her to leave her coun- 
try of origin and why she is unable or unwilling to return there. Yet, more and 
more Member States have limited the number of hearings in immigration status 
determination proceedings before issuing administrative decisions that could 
negatively impact individual rights based on the rationale of migrants abusing 
their rights and governmental efforts to reduce irregular migration.” The CJEU 
has recognised a right to be heard concerning the examination of applications 
for subsidiary protection, even where the same right was already exercised in 
the context of asylum proceedings.°*! The same logic does not apply to removal 
decisions concerning irregular migrants.”? According to the CJEU, national 
authorities deciding whether a person’s presence in the EU is lawful and - at 
the same time - deciding whether to return her need not necessarily hear the 
person concerned by the return decision. This is because the individual already 
had the opportunity to present her point of view and justify why she should not 
be returned to the hearing related to her legal stay.°* 


iii. The Right to an Effective Remedy 


Beyond the controversies surrounding undocumented migrants’ entitlement to a 
right to a fair trial, under human rights law, the right to an effective remedy is the 
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firmer basis for the procedural guarantees offered to them.” The requirements 
in Article 13 ECHR for such guarantees are less stringent than those of Article 6 
ECHR. The essence of a remedy for the purposes of Article 13 involves the possi- 
bility of having access to an effective procedure.” While the right to an effective 
remedy does not necessarily entail the review of judicial authority in the strict 
sense,” the effectiveness of the remedy depends on the powers and guarantees 
of the competent authority, which should be competent to take binding decisions 
and grant appropriate relief to the victims.” Concerning personal interviews, 
taking a somehow different approach than the CJEU,°** the ECtHR observed 
that while the efficiency of the national decision-making process is important, 
this consideration should not be privileged at the expense of the effective protec- 
tion of essential procedural guarantees aimed at protecting individuals against 
refoulement.°°? 

Under EU law, the right to an effective remedy is indispensable for ensuring 
the rule of law within the Union.“ It is generally recognised as a general principle 
of EU law, and as such, is considered a fundamental right of individuals resulting 
from the common constitutional traditions of the Member States.*#! This general 
principle, codified in Article 47 of the CFR, again seems to offer higher protection 
than that offered by Article 13 of the ECHR, as it explicitly refers to ‘a tribunal 
that is, a judicial authority. The CJEU has interpreted this notion broadly, refer- 
ring to the status of ‘court or tribunal’ as a self-standing concept in EU law.°” 
What constitutes a court or tribunal depends on various factors: whether the 
body is established by law; whether it is permanent; whether its jurisdiction is 
compulsory; whether its procedures are inter partes; whether it applies rules of 
law; and finally, whether it is impartial and independent.°? 

The CJEU has confirmed that Member States must provide appropriate legal 
remedies for fundamental rights violations occurring within the scope of appli- 
cation of EU law, including entry decisions taken by border officials.°“* After a 
refusal-of-entry decision is issued under the SBC; an applicant can appeal such a 
decision in accordance with national law.** The appeal does not have a suspensive 
effect, and no precise indication is provided as to a required effective remedy or 
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fair trial guarantees. According to the CJEU, the appeal must be lodged before a 
court or an administrative body that provides the same guarantees as a court of 
law." This extends to the possibility of challenging the conduct of border guards 
when issuing an entry decision, including when the conduct is not directly related 
or relevant to the adoption of such a decision.°4” 

The fundamental right to good administration is pivotal for realising the 
right to effective remedy in administrative procedures, and more specifically 
in the context of border surveillance and border control measures. As already 
discussed, this provision entails the right of every individual to have her affairs 
handled impartially, fairly, and within a reasonable time, as well as the right 
to damages. Being entrusted with the mandate to inquiry cases of maladminis- 
tration involving EU institutions, bodies, offices, and agencies," the European 
Ombudsman can play an important role in the monitoring and potential 
reform of the EIBM strategy.” This emerged most notably regarding Frontex’s 
complaints mechanism.” 

Since the agency’s inception, Frontex’s human rights accountability has been 
denounced widely.™! As discussed above, the subsequent amendments to the 
agency's legal framework progressively introduced an improved consideration for 
fundamental rights in Frontex’s activities.°°* The establishment of a complaints 
mechanism in the 2016 regulation and its subsequent 2019 amendment follows 
this gradual fundamental rights awareness within the agency’s mandate. 

Nevertheless, the complaints mechanism included in the agency’s current legal 
framework is still not living up to its promises. First, the procedure largely depends 
on the discretionary power of internal monitoring bodies. The FRO is entrusted 
with assessing individual complaints. In the performance of her tasks, the FRO is 
assisted by a deputy fundamental rights officer,” and by FRMs.°* This is a funda- 
mental improvement in view of the chronic lack of resources and staff from which 
the FRO suffered.°°° Yet all these figures remain formally the agency’s employees, 
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appointed by the management board, and it remains to be seen whether anything 
will change in practice.°°° In this respect, the Ombudsman has recognised the 
independence of the FRO regarding the complaints mechanism, albeit not with 
regard to the SIRs for fundamental rights issues.°°” This appears to be motivated 
by the introduction of special rules to guarantee the independence of the FRO.**° 
However, the decision disregards the fact that those rules only concern the limited 
internal independence of the FRO, which remains fundamentally embedded in 
the administrative structure of the agency.” All in all, the numerous affirmations 
regarding their autonomy and independence seem mere declarations of intent.” 
This deficiency becomes even more striking when one considers that the ultimate 
power to take a decision regarding the violation of a fundamental right occurring 
during Frontex activities is entrusted to the agency’s executive director, who can 
decide to suspend or terminate an operation.*°! 

Second, and related, the effectiveness of a decision not to launch or suspend or 
terminate an activity or operational plan is not as evident as it would seem from 
Frontex’s policy and legal documents. In particular, the suspension or termina- 
tion occurs only where the executive director considers that fundamental rights 
violations are of a ‘serious nature or are likely to persist.*°* Given the absolute 
character of some of the human rights that could be infringed during Frontex 
activities, such as the prohibition of refoulement or of torture or ill-treatment, 
their suspension or termination does not seem to offer an appropriate relief to 
potential and actual victims. 

Third, the FRO reviews the admissibility of every individual complaint. Once 
considered admissible by the FRO, these complaints are subjected to the scrutiny 
of the competent national authorities or the executive director, depending on 
whether the alleged complaint concerns the conduct of an officer seconded from 
a Member State or from the agency. The FRO recommends appropriate follow- 
up measures ‘including disciplinary measures, referral for the initiation of civil 
or criminal justice proceedings as necessary, and other measures in accordance 
with national law.° While the independence of a procedure concerning Frontex’s 
staff is undoubtedly compromised by the direct involvement of the agency’s execu- 
tive director, not every Member State has in place human rights institutions or 
bodies to ensure an appropriate follow-up. Where those institutions exist, the 
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extent to which they are involved in the assessment of the complaints is particu- 
larly unclear.>* 

A last problematic area is that of the relationship between Frontex’s inter- 
nal complaint mechanism and judicial remedies. Complaints can be submitted 
irrespective of the resort to other remedies.°* However, no detailed rule is estab- 
lished. There is no set timeframe for the processing of the complaints and their 
eventual appeals, nor is it specified whether it is possible to lodge a complaint 
before the CJEU.°® If a complaint is inadmissible or unfounded, the agency is 
under an obligation to provide for an ‘appropriate procedure.°®’ Yet, it is not 
clear what this expression concretely entails, as there seems to be no possibil- 
ity of appealing a decision taken by the FRO before a different decision-making 
body. Ultimately, despite the increased attention paid to fundamental rights, the 
current complaint mechanism falls short of the two basic requirements of an 
effective remedy: to impartially identify responsibilities and to provide appropri- 
ate relief to the victims.°® 

The procedural and practical hurdles highlighted above are amplified by the 
multiplicity of actors cooperating in Frontex joint operations, and, more broadly, 
in the EIBM. It is nearly impossible for an individual to identify the responsi- 
ble actor and its respective obligations. For instance, the civil or military actors 
cooperating in EU maritime borders surveillance are not subjected to the same 
fundamental rights standard or monitoring procedures.” This situation becomes 
even more intricate with regard to Frontex joint operations implemented in 
cooperation with third countries’ authorities, which Frontex can now coordinate 
alongside Member States and where its officers enjoy extensive immunities.°”° 


I. Non-Discrimination and Human Dignity 


The common denominator of all the human rights norms protecting migrants 
in general, and those at the borders more specifically, is the principle of non- 
discrimination.” This principle is fundamentally connected to the idea of 


equality and human dignity traditionally - yet not uncontroversially°” - underlying 


564 For a comprehensive overview of national human rights bodies involved in supervising border 
control activities within the EU Member States, see: Carrera and Stefan (n 549). 

56 Article 5(5), Agency’s Rules on the Complaints Mechanism https://frontex.europa.eu/assets/ 
Key_Documents/Complaints/Annex_1_-_Frontexs_rules_on_the_complaints_mechanism.pdf. 

56 Art 111(6), Regulation 2019/1896. 

567 ibid, Art 111(5). 

568 European Ombudsman, Case OI/5/2020/MHZ (n 550). 

569 Carrera and Stefan (n 549) 26-27. 

570 Art 73, Regulation 2019/1896. 

571 Vincent Chetail, “The Human Rights of Migrants in General International Law: From Minimum 
Standards to Fundamental Rights’ (2013) 28 Georgetown Immigration Law Journal 225, 244. 

572 See for instance: Herbert Spiegelberg, ‘Human Dignity: A Challenge to Contemporary Philosophy’ 
(1971) 9 World Futures: Journal of General Evolution 39; Steven Pinker, “The Stupidity of Dignity’ (2008) 28 


The Protection of Migrant Rights in the Implementation of the EIBM 141 


international human rights law.” These notions, commonly proclaimed as 
self-evident, are authoritatively recognised as legal rights in all major human rights 
treaties and international jurisprudence.°”* The general idea of human dignity has 
two corollaries: first, human rights do not depend on the authority ofa given institu- 
tion; second, they belong to all human beings, without distinction.°” 


i. The Principle of Non-Discrimination 


The principle of non-discrimination, widely acknowledged as a norm of custom- 
ary international law,°”° applies generally and independently of an individual's 
migration status.°”” Furthermore, the principle of non-discrimination places 
upon public authorities who would make distinctions in the recognition of 
certain rights the burden of proving that an individual’s nationality is a relevant 
basis for differentiation, that the distinction aims to pursue a reasonable objec- 
tive, and that the discriminatory measures taken or envisaged are necessary and 
proportional to the end to be achieved.>”8 

Border control measures employed to address irregular migration shall not be 
discriminatory ‘in purpose or effect including by subjecting migrants to profiling 
on the basis of prohibited grounds, and regardless of whether or not they have been 
smuggled or trafficked’°”? Based on the non-discrimination and non-penalisation 


The New Republic 28; Jeremy Waldron, ‘Is Dignity the Foundation of Human Rights?’ in Rowan Cruft, 
S Matthew Liao and Massimo Renzo (eds), Philosophical Foundations of Human Rights (Oxford, Oxford 
University Press, 2015). 

573 For historical, philosophical and legal accounts of human dignity in international law, among the 
abundant literature on the topic, see most notably: Oscar Schachter, ‘Human Dignity as a Normative 
Concept’ (1983) 77 The American Journal of International Law 848; Michael Rosen, Dignity: Its History 
and Meaning (Cambridge, Harvard University Press, 2012); Pablo Gilabert, Human Dignity and Human 
Rights (Oxford, Oxford University Press, 2018); Ginevra Le Moli, Human Dignity in International Law 
(Cambridge, Cambridge University Press, 2021). 

574Preamble and Art 1(3), Charter of the United Nations, 892 UNTS 119, TS 993, 26 June 1945; 
Arts 1, 2, 7, UDHR; ICCPR, Art 26; Art 2(2), ICESCR; Arts 1 and 5, ICRPD; Arts 1 and 7, ICRMW; 
Art 24, ACHR; Art 11, ArCHR; Art 28, ACHRC; Art 14, ECHR; Arts 2 and 3, TEU; Arts 1, 20 and 21 
CER. See also: Christopher McCrudden, ‘Human Dignity and Judicial Interpretation of Human Rights’ 
(2008) 19 European Journal of International Law 655; Veronika Fikfak and Lora Izvorova, ‘Language 
and Persuasion: Human Dignity at the European Court of Human Rights’ (2022) 22 Human Rights Law 
Review ngac018. 

575 Schachter (n 573) 583. 

576 The IACtHR went even further and affirmed the jus cogens nature of the principle of non- 
discrimination. [ACtHR, Juridical Condition and Rights of Undocumented Migrants, Advisory Opinion 
OC-18/03, 17 September 2003; IACtHR, Case of Expelled Dominicans and Haitians v Dominican 
Republic (Preliminary Objections, Merits, Reparations and Costs), 28 August 2014, para 264. On racial 
discrimination, see ILC, Fifth report on peremptory norms of general international law (jus cogens) by 
Dire Tladi, Special Rapporteur, 5 August 2022. 

577 HRC, General Comment No 15 (n 389), para 2; CERD, General Recommendation No 30: 
Discrimination Against Non-Citizens, 1 October 2004, paras 4, 7 and 9; CEDAW, General Recommendation 
No 26 on Women Migrant Workers, UN Doc CEDAW/C/2009/WP.1/R, 5 December 2008, para 2. 

578 See eg, Biao (n 398). 

579 OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders 
(A/69/277), September 2014, para 8. 


142 Migrant Rights and European Borders 


principles included in Articles 3 and 31 of the Refugee Convention, lack of iden- 
tity or travel documents should not imply an automatic negative interference with 
the rights of refugees. Furthermore, the prohibition of refoulement applies to any 
person without discrimination ‘and regardless of the nationality or statelessness or 
the legal, administrative or judicial status of the person concerned under ordinary 
or emergency law.>®° 

The principles of equality and non-discrimination are expressed in Article 18 
of the TFEU and in Articles 20 and 21 of the CFR, and included in EU secondary 


legislation.>*! Accordingly, all participants in Frontex activities must 


promote and respect human dignity and the fundamental rights of every individual, 
regardless of their sex, race, colour, ethnic or social origin, genetic features, language, 
religion or belief, political or any other opinion, membership of a national minority, 
property, birth, disability, age or sexual orientation.” 


Nonetheless, not only are these fundamental principles challenging to pin down 
in practice, but in the realm of migration and border management, they also have 
an essential limit. Most notably, Article 21(2) prohibits discrimination based on 
nationality but without prejudice to any specific provisions included in the EU 
Treaties.°*? As control over national borders is acknowledged as a legitimate aim 
in treaties°** and jurisprudence,*® distinctions based on nationality are gener- 
ally not considered discriminatory as such. The prohibition of discrimination 
based on nationality is generally limited to nationals of Member States.>*° Issues 
of entry and residence, moreover, fall outside the scope of EU non-discrimination 
law.°*” This reflects the ambiguities regarding discrimination based on nationality 
at the international level. In this respect, it has been observed that the principle 
of equality is considerably constrained in migration law matters.°** By reserv- 
ing the regulation of nationality primarily to state discretion and maintaining 
ambiguities in the extent to which states’ racialised exclusion of non-nationals is 
prohibited, international law was crafted to serve as ‘a mostly bulletproof mecha- 


nism for racialized exclusion and differentiation??? 
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Nationality is a facially neutral instrument of racial exclusion. While a differ- 
ential treatment based on nationality may be considered pursuing a legitimate 
aim, measures singling out a group for differential treatment based on race, 
colour, descent or national or ethnic origin constitute a denial of fundamen- 
tal human rights in flagrant violation of international law.” More specifically, 
refusals of admission based on racial grounds have been found to constitute a 
special form of interference with human dignity capable of constituting degrad- 
ing treatment.**! Furthermore, the intersections between nationality and other 
grounds for discrimination, such as gender, class, race or ethnic origin, may have 
illegal discriminating effects, especially where nationality is used as a proxy for 
otherwise illegal grounds for discrimination.°”” 

The discriminatory potential of a racialised notion of nationality becomes 
apparent the EU visa regulation, which establishes the countries whose nationals 
are subject to a visa requirement and those exempted from it.” This determina- 
tion results from a ‘case-by-case assessment of a variety of criteria relating inter alia 
to illegal immigration, public policy and security, and to the European Unions 
external relations.°** Yet, these criteria are vague, and the methodology to be 
followed in the assessment is not clarified, which has raised concerns regarding 
the necessity and proportionality of such criteria. In this vein, the EU visa regime 
has been criticised as serving, at best, to keep the poor out of Europe and, at worst, 
to sustain its prejudice.°”° 

A salient example is the situation of refugees fleeing the armed conflict in 
Ukraine.” Notoriously, refugees fleeing conflicts and violence face many legal 
and practical hurdles to enter the EU legally. Ukrainian nationals can cross the EU 
borders, as they are exempt from visa requirements. This was arguably one of the 
reasons for activating the Temporary Protection Directive (TPD), which covers 
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Ukrainian nationals, as well as refugees, stateless persons, and nationals of other 
third countries who can prove their valid permanent residence in Ukraine.°”” 
Non-beneficiaries of the TPD, mostly from Africa, the Middle East and Asia, on 
the contrary, were subject to discriminatory treatment at the border,” while on 
the Belarusian side of the same EU external border, Syrian and Afghan refugees 
were stranded in freezing temperatures, or violently pushed back to Belarus.°”” 

In this regard, Article 3 of the Refugee Convention prohibits discrimination 
among refugees based on race, religion or country of origin, without jurisdic- 
tional limits nor conditions based on state concerns such as mass influx or public 
order.®® This provision is however limited to the application of the Refugee 
Convention and, in many respects, it has been superseded by human rights law.°°! 
Yet, in relation to discrimination based on nationality among refugees, the broad 
notion of country of origin might open new venues to challenge policies creating 
social and racialised hierarchies among refugees. 

With regard to discrimination between refugees and other foreigners, it has 
been compellingly argued that a differentiated visa requirements can be in breach 
of Article 7(1) in conjunction with Article 3 of the Refugee Convention.*” By 
approaching visa requirements as a ‘treatment accorded to aliens generally, 
differential admissions that frustrate access to protection can constitute discrimi- 
nation either directly, on grounds of country of origin, or indirectly on grounds 
of race or religion. More generally, even if one were to consider distinctions based 
on nationality justified, the lack of proportionality between the state interest and 
the refugee rights, hints at the potential discriminatory effect of the EU migration 
policy.°™ 

That notwithstanding, people caught in the meshes of the EIBM are not only 
kept outside the territory of the Member States, but also outside the scope of 
application of the law constraining their discretion. The ever-expanding externali- 
sation of EU border controls has resulted in the discriminatory denial of access 
to global mobility.°* The use of database-led migration management coupled 
with new border surveillance technologies buttresses the discriminatory potential 
of the border control practices enforced by Frontex and the Member States. The 
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EIBM ‘surveillant assemblage’ enables the externalisation of EU border controls 


in a selective way, imposing stronger controls on certain regions, disproportion- 
ally affecting certain social, ethnic and racialised groups.©° The ensuing lack of 
human rights jurisdiction may result in a differentiation of rights, where the right 
to life of refugees fleeing conflict areas receive a lesser degree of protection than 
that of the passengers on a flight from Geneva to London.®” In this vein, the legal 
meaning of ‘foreignness’ seems to coincide with ‘a discriminatory status, where 
the discretionary nature of the power exercised by the political authorities prevails 


over the inherent dignity of the person that the principle of equality embodies. 


ii. The Principle of Human Dignity 


Every person at the border of a state has the right ‘to be treated with respect for 
his or her human dignity rather than automatically considered to be a criminal 
or guilty of fraud. The general obligation to carry out immigration control 
measures in compliance with the right to human dignity has been reiterated in a 
substantial number of legal instruments and jurisprudence.°!” 

Border guards, in the performance of their duties, must fully respect human 
dignity, in particular in cases involving persons in vulnerable situations.°!! 
Similarly, members of Frontex’s officers are mandated to ‘fully respect fundamen- 
tal rights, including access to asylum procedures and human dignity, and ... pay 
particular attention to vulnerable persons.°!” By the same token, automated border 
controls performed through self-service and e-gates systems should be designed in 


a way that ‘fully respects human dignity, in particular in cases involving vulnerable 


persons.°!3 


Human dignity is directly related to respect for the principle of non-refoulement, 
the prohibition of inhuman or degrading treatment*"* and the right to life.°!° 
Regulation 2019/1896 includes a provision directly related to the duty of precaution 
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of Frontex personnel, who should ‘fully respect and aim to preserve human life 
and human dignity.°° Not clarified, however, is whether this rule implies a posi- 
tive duty to protect the lives of migrants at the EU external borders, and, more 
specifically, to save their lives at sea. This positive duty seems to be confirmed 
by Article 1 of the CFR, which states that human dignity must be respected and 
protected. Along these lines, Frontex’s Fundamental Rights Strategy specifies that 
Frontex and all EU Member States are bound by positive obligations to prevent 
fundamental rights violations and promote their protection.°!” 

Other aspects of border enforcement activities that directly impact the human 
dignity of migrants are immigration detention, return operations, and the ensu- 
ing procedural guarantees. First, immigration detention should be performed 
‘with humanity and with respect for the inherent dignity of the human person,°!® 
as well as in compliance with the EU Reception Directive.°!? Second, return 
operations of undocumented migrants entailing coercive measures must be 
used only as a last resort and must be strictly necessary and proportionate to the 
resistance of the returnees.©° Yet, immigration detention and physical restraint 
are still pervasive deterrence and preventive measures.©! Where migrant rights 
have been infringed, the right to human dignity imposes on states the duty to 
ensure that migrants have appropriate access to a legal remedy.®” Facilitating 
access to justice by migrants, without fear of detention or deportation, would, 
on the one hand, legitimise migration policies compatible with human rights 
and, on the other hand, contribute to fighting fantasies and stereotypes around 
migration.°? 

The right to human dignity emerges as the common denominator for all 
these norms from its relationship with other rights. Human dignity is not only a 
fundamental human right; it is a fundamental principle serving a structural and 
normative function within the international legal order. 

As such, the principle of human dignity underlies one of the most basic and 
contested guarantees for the non-citizen: her ‘right to have rights.°* With this 
formula - used and abused by international lawyers - Hannah Arendt famously 
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invoked the acknowledgement of the right of every human being to ‘belong to 
some kind of organized community. To be clear, Arendt was sceptical about any 
metaphysical foundation of human rights and insisted, more or less explicitly, that 
‘the right to have rights’ cannot be conceived of as something inherent in human 
nature or the dignity of every human being.®® On the contrary, for Arendt, the 
‘right to have rights’ is a right to belong to a community and, therefore to human- 
ity. Even so, the right to have rights is the principal guarantee for the dignity of 
every individual and the political and moral articulation of the (legal) right to 
human dignity.” 

The significance of human dignity is that it is the only claim that can address 
the predicament of anyone legally ‘out of place’ - stateless people, refugees and 
other migrants in vulnerable situations.©* Once irregular migrants acquire some 
legal status, they have access to the multilayered regime of human rights meas- 
ures. Yet, as the previous analysis has shown, entry remains largely beyond these 
measures’ scope.’ In particular, the various impediments to the effective exercise 
of the right to leave, coupled with the restrictive interpretation of human rights’ 
extraterritorial reach,® reduce the ‘right to have rights’ to an empty promise. 
When people flee from their countries to seek protection or a better life elsewhere, 
the ‘right to have rights’ can only be realised through an effective exercise of the 
right to leave.) 


V. Conclusion: A Chain of Protection 


This chapter has proceeded at different levels and intertwined various interna- 
tional and EU law areas. The argument set out thus far has traced the trajectory 
of international protection that started from refugee law and developed into 
international and EU human rights law. Within this trajectory, international and 
European law mesh and form a legal structure that - despite its inconsistencies 
and limitations - protects migrants’ rights at the border. 
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The continuum of protection provided to people on the move by EU and 
international law during the implementation of the EIBM is neither uniform nor 
constant.® In a sense, this structure mirrors the assemblage of border controls 
evoked in chapter one. The legal assemblage of rights and obligations stemming 
from different legal sources can respond to the challenges of border control meas- 
ures implemented by multiple actors and technologies. Yet, the heterogeneity of 
this legal framework also involves concrete inconsistencies and gaps. Examples 
of practices working within these gaps include interception measures, remote 
control and containment policies to prevent access to the territory and relevant 
obligations, protracted detention of asylum seekers and a general lack of effective 
remedies. 

These weaknesses emerge from the constraints and limits of substantive rights 
and the discrepancy between international obligations and their implementa- 
tion. The procedural and substantive guarantees discussed above involve both 
negative and positive duties for the EU and its Member States implementing the 
EIBM. These duties are governed to different extents by EU and international law. 
Different legal sources often correspond to different degrees of protection. In this 
sense, the EU and international rights law interfaces mirror the assemblage of 
logics, measures and actors involved in the EIBM. 

On closer look, however, the various obligations of Frontex and the Member 
States appear less unrelated and more connected or interlocked. In implement- 
ing the EIBM, Frontex and the Member States are bound by different legal norms 
stemming from different legal regimes, which are, however, closely related. 
From the synergies between these norms emerges what may be called a ‘chain 
of protection.®** This chain of interlocked rights and duties is best exemplified 
by the correlation of the right to leave and the prohibition of refoulement under 
refugee and human rights law as a condition for effectively exercising the right 
to asylum under EU law. 

The ‘chain of protection binds Frontex (the EU) and its Member States and 
results from a complex network of normative and concrete relationships, each 
entailing rights and duties. The level of protection accorded to any given indi- 
vidual within this chain depends on these relationships. This chain connects 
the international obligations of Frontex and the Member States. In turn, this 
normative interconnection may result in the concurrent responsibility of the 
agency and the Member States in case of violation of one of their (concurrent) 
obligations. 

On the one hand, the various sources forming this normative chain may be 
coherently or cumulatively applied; moreover, where situations of disparity and 
friction emerge, one norm can offer correction to another, or inform its progressive 
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interpretation.°*4 On the other hand, the tension between normative commit- 
ments and differing political interests underlie policies that work within the gaps 
of the protection chain, eroding its effectiveness. 

Unquestionably, the EU and its Member States are bound by a set of obligations 
towards migrants. Yet, they have implemented various policies designed to ensure 
that migrants cannot claim their correlative rights. In this sense, remote control 
and containment policies can be seen as examples of ‘creative legal thinking, 
for they seek to exploit the uncertainties created by competing legal frameworks 
and the possibilities new technologies open to limit, shift or circumvent their legal 
obligations. 

The ostensible efforts by the EU and its Member States to design measures 
that keep people at a distance while shielding themselves from any human rights 
responsibilities can indirectly violate the right to leave. This, however, does not 
automatically guarantee an unconditional right to enter. A significant corrective to 
this assertion can be found in the protection against refoulement and in the right 
to seek and enjoy asylum, which require states to grant anyone seeking protection 
access to their territory and adequate asylum procedures. Crucially, however, as 
the following chapter will reveal, these claims suffer from an inherent limitation 
when the violation occurs beyond the ambit of the EU law or national jurisdiction. 

Human rights, including refugee and migrant rights, tend to be imagined 
and intellectually constructed as universal.®° They are rights for every person by 
virtue of our shared but individual humanity. However, this premise is difficult to 
reconcile with states’ prerogatives over their borders, for they assume that human 
rights are enjoyed within bounded communities, with a sovereign right to control 
admissions.°*” The idiosyncratic notion of relative human rights - depending on 
border crossing and, therefore, on state discretion - seems out of place in our 
time of interconnectedness. Yet, it has been stubbornly entrenched in the realm of 
migration.’ Along these lines, a distinctive conception of sovereignty dominates 
the populist migration discourse, tending to equate sovereignty and unfettered 
state discretion to exclude aliens without justification. 
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This assumption has been challenged on historical, ethical and legal grounds.“° 
Against claims of untrammelled state power to control their borders is indeed 
regularly asserted that migrants have rights that state discretion cannot curtail and 
that ‘[mJost human rights are guaranteed irrespective of an individual’s immigra- 
tion status: they are a function of a person’s status as a human being, not as a 
citizen of a particular state.°*! Beyond positive law, the emergence of global migra- 
tion governance signals the need for a renewed political discourse and an inclusive 
dialogue among relevant actors that acknowledges global interconnections and 
common duties towards those beyond their borders.” 

Ultimately, while the rights of migrants - especially those in an irregular 
situation - are often contested, not least by the states against whom they are 
asserted; at the very least, the presumption of an unfettered state discretion over 
national borders has been seriously questioned.** And yet, as the next chapter 
will show, if the national borders are kept at a distance and absent any meaningful 
contact with the relevant duty-bearer, migrant (human) rights remain an empty 
promise, for their jurisdictional limitations seem to exclude their applicability. 
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Jurisdiction Over the EIBM: 
Migrant Rights at the European 
Border and Beyond 


I. Introduction: Jurisdiction in its Different Declinations 


The previous chapters illustrated the complex network of border control activities 
undertaken by multiple actors pivoting around Frontex. These activities extend 
within and beyond the physical frontiers of Europe and may have a range of impli- 
cations for the protection of migrant rights. This chapter will then investigate the 
scope of the human rights obligations binding the EU (as well as Frontex) and its 
Member States when they operate at their borders and beyond to enforce migra- 
tion controls. Within the EIBM, border control measures are supposed to exist 
in an assemblage of coercive and surveillance practices pivoting around the inte- 
grated management of migratory movements at entry and pre-entry stages. Border 
controls are intended to facilitate mobility while enhancing the internal security 
of Member States by precluding access to Europe and preventing the depar- 
ture of unauthorised migrants.! As discussed in the previous chapter, this poses 
several human rights concerns. Crucially, the applicability of the legal framework 
discussed thus far largely depends on the notion of jurisdiction. 

Generally, borders are presumed to delineate a states jurisdiction and, there- 
fore, its human rights obligations. The EIBM simultaneously reduces and intensifies 
the significance of borders within and beyond the Schengen area. This chapter 
will explore the notion of jurisdiction as a tool to accommodate, shape or react to 
the process of European border integration. In this respect, the central issue for 
a human rights lawyer or a judge in Strasbourg, Luxembourg or Palermo is how 
jurisdiction is defined and understood under international and EU human rights 
law and whether it applies extraterritorially. 
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Jurisdiction is a polysemic term that may serve different purposes across the vari- 
ous branches of a legal system. Jurisdiction in international law concerns the power 
of a state to regulate or otherwise impact people, activities and legal interests.” State 
sovereignty is reflected in and constrained by rules of jurisdiction which delimit the 
powers of a plurality of sovereigns.* In a world composed of equal sovereign states, 
jurisdiction serves the distributive function of allocating their coexisting spheres of 
action according to various criteria.* The principal condition for assessing jurisdic- 
tion in international law is territorial: states are entitled to enact and enforce laws 
in their territories. Since the triumph of the territorial state, territory and sover- 
eignty are understood as closely related.” Sovereignty is established in connection 
to a certain territory through jurisdiction. Of course, there are exceptions to the 
territorial principle. For instance, by virtue of the special bond of allegiance inher- 
ent to nationality, states are entailed to exercise jurisdiction over their nationals 
abroad or over aliens committing offences against their nationals.® States also can - 
and sometimes must - prosecute criminals on their territory regardless of where 
the crimes have been committed or of the nationality of the perpetrators and the 
victims.’ Even more fundamentally, the pressures of an increasingly globalised and 
liberalised world led some to seriously question the territorial foundation of the 
idea of jurisdiction.’ That notwithstanding, the territorial principle still dominates 
most of the accounts of jurisdiction in contemporary international law? In sum, 
through the doctrine of jurisdiction, international law delimits the scope of applica- 
tion of domestic law just as it delimits the territory of different states.!° 
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The concept of jurisdiction under public international law is not coterminous 
with its meaning under human rights law. Whereas human rights law is rooted 
in public international law, both regimes have distinct origins and raisons détre, 
and so operate in different ways.!! In conventional wisdom, international law is 
mainly concerned with horizontal inter-state relations, while human rights law 
deals primarily with the vertical relationship between the state and the individ- 
ual or group.!? Human rights obligations have an objective nature: they represent 
compliance to a normative system that is not conditioned by reciprocity or mutual 
interest.!3 Accordingly, while under international law, jurisdiction is conceived as 
a normative framework distributing the states’ right to regulate a situation using 
their domestic law; under human rights law, the notion of jurisdiction defines the 
applicability of certain international obligations to a specific relationship existing 
between a right-holder and a duty-bearer.!* 

There have been considerable difficulties reconciling the different meanings of 
jurisdiction under general international and human rights law.!° This conceptual 
confusion emerged, most notably, in the famous (or by now, infamous) Bankovié 
decision, where the ECtHR suggested that the notion of jurisdiction included in 
Article 1 of the ECHR reflected that of general international law.'° The specific 
interpretative methods adopted by the Court have been the subject of intense 
debate.!” Notably, in its earlier jurisprudence, the Court referred to the particular 
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nature of the ECHR as an element supporting its extraterritorial application. !8 But 
in Bankovic¢, it referred to the regional character of the Convention as a factor 
limiting its applicability outside the remit of the espace juridique of the Council of 
Europe.!? 

This geographical limitation reveals a long-standing debate concerning, on the 
one hand, the ethos of human rights universality and, on the other hand, the signifi- 
cance of borders in defining state powers and responsibilities under international 
law. In Bankovié, the ECtHR took a clear stance in this debate by interpreting state 
parties’ obligations in line the with the mainly territorial character of the notion of 
jurisdiction under general international law. This reading of the ECHR might appear 
as an answer to European states’ general critique of human rights imperialism.” 
However, looking closer at the objective nature of the ECHR obligations, the limita- 
tion of its scope of application appears as a misconstruction of the very object and 
purpose of the Convention itself.?! Of course, the Convention's obligations are estab- 
lished only with regard to state parties to the Council of Europe. But the substantive 
content of such obligations is objective and non-reciprocal and, as such, applies to 
every legal and factual relationship between a state party and an individual subject 
to its power, irrespective of where this occurs. 

The divergence between the notions of jurisdiction under general international 
and human rights law has been endorsed in the case law of other international 
courts and monitoring bodies.” While in its subsequent jurisprudence, the 
ECtHR took a more flexible approach,” it nonetheless maintained the conceptual 
overlap between jurisdiction under Article 1 ECHR and its ordinary meaning in 
international law.”4 

As this study focuses on the responsibility of the EU and its Member States for 
the consequences of their integrated border control practices, it will thus focus on 
the jurisprudence of the ECtHR and the CJEU. However, to provide the reader with 
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a broader picture of the jurisdictional remit of the protection of migrants’ human 
rights, I shall also engage with the case law of other human rights monitoring 
bodies. The ECtHR and the CJEU base their decision regarding the applicability 
of human rights obligations on two different legal instruments. Hence, unsur- 
prisingly, the jurisdiction question is answered differently in Strasbourg than in 
Luxembourg. Jurisdiction is a legal category whose operations may appear devoid 
of ideological substance. Yet, its ethical and concrete implications are vast, for the 
very existence of any human rights obligation depends on how the notion of juris- 
diction is interpreted and applied.” 

After this brief examination of the various understandings of jurisdiction under 
international law, this chapter will analyse the notion of (extraterritorial) jurisdic- 
tion in the case law developed by the ECtHR (Section II) and the CJEU (Section HI), 
tracing their points of convergence and limitations. The analysis will investigate 
how the two Courts applied these notions in the context of border controls and 
migration management (Section IV). The chapter will then expose how the EU 
and the Member States adapted their border control practices to the evolving 
notion of extraterritorial jurisdiction (Section V). I will finally identify and briefly 
address some of the main challenges in triggering human rights obligations absent 
direct physical contact with potential victims (Section VT). 

It will emerge that the trigger of human rights obligations in both systems lies 
in the relationship between duty bearers and right-holders - that is, for the present 
purposes, between the EU or its Member States and the people affected by their 
conduct. The main argument rests on the simple assumption that jurisdiction is 
best understood as a relationship of power. Such power can be exerted directly 
through states’ authority and control over individuals or indirectly through the 
control of the geographical space where those individuals find themselves - 
through the normative framework that will ultimately affect them or through the 
exercise of state power over them. 


II. Jurisdiction and the ECHR 


Article 1 ECHR provides that the Contracting Parties’ obligations apply to every- 
one within their jurisdiction. The meaning of the phrase ‘within their jurisdiction 
has been the object of a number of legal and philosophical theories. A common 
departure point is the general (yet rebuttable) presumption that a state exercises 
jurisdiction over its own territory. Like any general rule, however, this presump- 
tion is subject to exceptions - implying the exercise of jurisdiction outside a state 
territory. However, the appraisal of the exceptions to the general rule of territorial 
jurisdiction has changed over time. 
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The notion of extraterritorial jurisdiction in the jurisprudence of the ECtHR 
remains erratic and, at times, unpredictable.” A summary of over half a century of 
case law fluctuations risks selectivity and inaccuracies. Hence this section does not 
intend to find a path to coherence on the extraterritorial application of the ECHR. 
Instead, it will underline some of the key jurisprudential developments to extrapo- 
late a common thread running through both models of extraterritorial jurisdiction 
and lead to a reflection on the nature of jurisdiction. 


A. Extraterritorial Jurisdiction in the Jurisprudence 
of the ECtHR 


Over the years, the ECtHR has employed various tests to determine whether the 
Convention applies to the extraterritorial conduct of its state parties.” Two main 
views of extraterritorial jurisdiction emerged so far in the Court’s case law: one 
based on a spatial and the other on a personal connection to the state.”* The first 
view requires effective control over foreign territory, while the second involves the 
exercise of power and authority over an individual abroad. 

The spatial model was applied, for instance, to cases where a state lost control 
over part of its territory.” The scope of such a model extends to situations where 
the exercise of the states authority is limited in part of its territory.” This limita- 
tion of the presumption of territorial jurisdiction was substantiated in the Ilaşcu 
decision, involving human rights violations occurring in the separatist Moldavian 
Republic of Transdniestria.*! The Court found that both Moldova and Russia exer- 
cised jurisdiction in the sense of Article 1 ECHR over the contested separatist 
territory of Transdniestria; the former’s was territorial on the basis of sovereign 
title, and the latter’s was extraterritorial on the basis of its control over an area. 
However, while the Russian extraterritorial jurisdiction concerned all the ECHR 
obligations deriving from it, the Moldovan jurisdiction was limited to certain 
specific positive obligations.** This approach was confirmed in subsequent case 
law dealing, particularly with the Convention's application to Transdniestria.** 
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The Court developed further its spatial model of jurisdiction, positing that 
state jurisdiction is triggered not only by control over a territory or a wider 
geographical area but also by control over a place, namely a detention facility where 
the applicants were kept under de facto and de jure control of state authorities.*4 
Arguably, this approach blurs the lines between the spatial and personal models: 
the smaller the area in question, the more artificial it becomes to conceive control 
over space instead of control over persons. 

The personal model concerns a state’s exercise of power and authority over an 
individual outside that state’s territory. The UN treaty bodies and regional human 
rights courts have supported this model of jurisdiction,’ and the European 
Commission of Human Rights took the same position in its earlier case law.*° This 
approach was reversed in Bankovic, where the Court adopted a strict spatial juris- 
dictional model.’ In constraining the extraterritorial potential of the ECHR, the 
Court affirmed that the rights and freedoms defined in the Convention could not 
be ‘divided and tailored in accordance with the circumstances of the extraterrito- 
rial act in question.’ The Court was, however, soon faced with cases where such a 
rigid ‘all or nothing approach’ would lead to unacceptable consequences. In later 


cases, going back to its earlier jurisprudence, the Court substantially overruled the 
limitations to extraterritorial jurisdiction designed in Bankovi¢.*? 

The Court’s attempts to reconcile restrictive tendencies with more progressive 
views came with ambiguity and a certain degree of incoherence.*” In Bankovic¢, for 
example, the Court held that the Convention could not be ‘divided and tailored 


but then it did precisely that in Ilaşcu, limiting Moldova's responsibility to positive 
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human rights obligations.*! While Bankovié suggested that instantaneous acts 
could not trigger jurisdiction, the Court later found that the fire-power from heli- 
copters or across UN buffer zones could establish the jurisdictional link.” In its 
subsequent jurisprudence, the Court seems to have, yet again, reversed this posi- 
tion distinguishing two situations: those implying a form of prolonged control 
and those where the extraterritorial conduct was instantaneous. For instance, in 
Medvedyev, a case involving the interception on the high seas and transfer to France 
of a Cambodian vessel allegedly carrying narcotics, the Court considered that the 
applicants were under France's jurisdiction since France exercised complete and 
exclusive control over the ship and its crew continuously and uninterruptedly.** 

In its seminal Al-Skeini judgment, the Court attempted to introduce some 
coherence in its previous jurisprudence. It explained the exercise of extraterrito- 
rial jurisdiction as based on effective control over an area abroad and on authority 
and control over individuals.“ The Court started its reasoning by retaining the 
idea of the exceptionality of extraterritorial jurisdiction established in Bankovic. 
However, when outlining its two main strands of jurisprudence regarding the 
notion of jurisdiction, the Court explicitly rejected the espace juridique doctrine 
adopted in Bankovié.*° One would have expected the Court to continue by applying 
a far-reaching spatial notion of jurisdiction to the case. Rather, the ECtHR posited 
that exercising certain public powers in the territory of another state in accord- 
ance with custom, treaty or other agreement implies jurisdiction.“ Accordingly, 
the Court found that in the circumstance of the case, the UK exercised ‘some of the 
public powers normally to be exercised by a sovereign government’ and therefore 
deemed that British soldiers exercised authority and control over the individuals 
killed during security operations in Iraq.“ The Court arrived at this conclusion 
in applying the personal model, even if it is not entirely obvious why the exercise 
of public powers should not be relevant in the context of the spatial model. The 
ECtHR gave no further explanation for such a choice.” Nonetheless, if read in the 
light of its subsequent case law, it seems that the Court started to merge the two 
fundamental elements of effective control over a particular area and authority and 
control over individuals to establish jurisdiction.°° 
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Al-Skeini swiftly emerged as the framework for future clarity on the Convention's 
extraterritorial application. Yet, novel extraterritorial situations emerged, which 
sat uncomfortably with the Al-Skeini criteria.°! A critical area of uncertainty lies 
in instantaneous acts in areas not controlled by the relevant state. While the Court 
did not explicitly exclude the applicability of the Convention in cases of extra- 
territorial assassinations,” in Georgia v Russia (II), the Grand Chamber took a 
more restrictive approach.” It recognised that the use of kinetic force may be suff- 
cient to create a jurisdictional nexus, but it added that these situations involve ‘an 
element of proximity.™ Therefore, Russian bombing and artillery shelling during 
the active phase of the hostilities did not meet either the spatial or the personal 
model requirements.°° 

The ECtHR seems to have privileged a flexible and casuistic approach to new 
questions of extraterritorial jurisdiction. An approach which partly rests on the 
set of criteria established in Al-Skeini, but at times resorts to the ‘special features’ 
of each case to explain the lack of a consistent interpretation of jurisdiction.°° 
The circumstances giving rise to the jurisdictional link with the states cannot be 
defined in abstracto, but always depend on the ‘special features’ of each case.°” 
While this pragmatic approach could help corroborate principled reasoning,°® for 
the moment, it is problematic to define - let alone foresee - which features count 
as special.’ 

Over the years, the uncertainties of the casuistic approach embraced by the 
ECtHR in matters of extraterritorial jurisdiction have been a source of concern 
and interest for legal practitioners and academics. To bridge these discrepancies, 
Judge Bonello famously proposed a ‘functional’ test for establishing jurisdiction. 
By virtue of their participation in the Convention, every state serves some ‘basic 
minimum functions; and their jurisdiction is entailed whenever the observance 
or the breach of any of these functions is within their authority and control.© 
To overcome case-by-case improvisations, Judge Bonello advocates a principled 
reading of jurisdiction, anchored in the universality of human rights, where any 
distinction between territorial and extraterritorial is unwarranted. 
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Many UN treaty bodies have endorsed (in variations) a functional approach 
to jurisdiction.*! The HRC, for example, in its General Comment 36, explained 
that the scope of state jurisdiction extends to the situation where individuals’ 
right to life is affected by state activities ‘in a direct and reasonably foreseeable 
manner’ whether within or outside the country’s territory. The Committee on 
the Elimination of Discrimination Against Women (CEDAW) took a similar posi- 
tion in its General Recommendation No 32.6 The Committee on the Right of 
the Child (CRC), the views of two Special Rapporteurs,™ relied on the claimants’ 
nationality and the state’s capability and power to fulfil its human rights obliga- 
tions towards them.® The common denominator of these functional approaches 
relies on the state’s ability to impact the situation of the individuals affected by its 
power. Put differently, the scope of states’ human rights obligations depends on 
their capacity to fulfil them. 

Against this background, compared to UN monitoring bodies, the ECtHR 
appears to follow a rather restrictive understanding of extraterritorial jurisdic- 
tion, conceived as exceptional and dependent on effective control over territory 
or authority over people. Whilst a functional understanding of extraterrito- 
rial jurisdiction allows human rights obligations to follow the actual exercise of 
governmental power across borders rather than physical frontiers.°° Legal and 
philosophical difficulties remain, however. The functional approach might obscure 
the distinction between human rights and their feasibility, and in so doing, it may 
result in an essentially limitless extraterritorial jurisdiction.” 


B. Jurisdiction as a Relationship of Power 


Compelling as it may be, the functional approach has been criticised for its too 
broad notion of jurisdiction that would lead to untenable practical outcomes,® 
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as well as theoretical complications.® The functional model fails to distinguish 
between the universality of human rights and the human rights obligations of 
specific duty-bearers. Along these lines, Samantha Besson argues that the ‘very 
question of the concrete feasibility of duties only arises once jurisdiction has been 
established and the abstract rights recognized.” In other words, if the existence of 
human rights depends on jurisdiction, their respect cannot logically precede the 
concept of jurisdiction. Without jurisdiction, the object of any violations would be 
something that (legally) is not a human right, to begin with. 

The interpretation of jurisdiction proposed here rests on the core intuition of 
the functional model: the universality of human rights. However, it also recognises 
that jurisdiction as a threshold criterion for the applicability of human rights obli- 
gations. The legal argument - by no means original but often overlooked - relies 
on the specific nature of human rights obligations. The philosophical foundation 
of the argument is a pluralistic interpretation of universal human rights and a 
reflection of their relationship with state power. 

A caveat is in order before delving into this twofold argument. In the models 
described above, the term power is used interchangeably with authority, (effective) 
control or influence. 

This creates confusion regarding the very nature and the required intensity 
of the power underlying the exercise of jurisdiction. This confusion originates 
most probably in the very notion of power itself. Power is a contested and elusive 
concept. Classic articulations of power include the one offered by Thomas Hobbes, 
according to which power consists of the present means to obtain some future 
apparent good.”! Along these lines, Bertrand Russell described it as ‘the produc- 
tion of intended effects.”” Yet, what counts to define power? Is it the capacity to 
produce such effects or the interests that this capacity serves??? Max Weber, for 
example, defined power as the capacity to force one’s own will on the behaviour 
of others;”* to the contrary, Hannah Arendt understood it as the human ability 
‘not just to act but to act in concert.” Power, in this sense, is a collective effect of 
communicative action. Judith Butler further notes that power ‘is neither possessed 
nor not possessed by a subject,”® for those exercising and those subjected to it are 
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simultaneously supported by power and in a struggle against it. Power is appar- 
ently not an inherent feature of any subject which is invested or which resists it; but 
the ambiguity between subjects and power is a feature of power itself, conceived as 
a strategy.” Paraphrasing Lockes famous definition, power is the ability to make 
or to receive any change or to resist it.” 

Power moves and impacts persons and things. Power relations, however, are 
not purely causal in a deterministic sense. Drawing on Marx, Michel Foucault has 
observed the heterogenous nature of power. According to the philosopher, if we 
want to analyse power ‘we must speak of powers and try to localize them in their 
historical and geographical specificity.”? Power is at once productive, diffuse and 
various in its forms.*° It can be non-linear, dispositional and latent. In this vein, 
power is an ability or a potential that may or may not be expressed.*! As such, 
power is difficult to observe. 

Using power interchangeably with control, authority or influence, the ECtHR 
conflates the potential for its manifestation.’ What is suggested here is that 
authority and control over a given space or individuals is one of the ways in 
which power becomes observable. On the one hand, control is the effective exer- 
cise of physical power directly over persons or indirectly over territories. On the 
other hand, authority is an imposition of reasons for action; as such, it implies 
the ability to prescribe certain conduct or, more generally, to give normative 
guidance. The former results in the de facto exercise of power, and the latter 
corresponds to its de iure manifestation. Control and authority represent the 
effective and normative dimensions of power. Conversely, influence means 
impacting or affecting a situation. Whereas power is an ability, influence is an 
occurrence that may or may not result from exercising power.* In this sense, 
influence can be a sufficient but not necessary condition for power. The crucial 
point here is that power, unlike influence, best describes the ability to determine 
the material and legal course of events. 
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Finally, while authority and control in this context should always be linked to 
the exercise of public powers, this should not be equated with their legitimate exer- 
cise. It is now generally accepted that for the purposes of establishing jurisdiction 
it is irrelevant whether a state has a legal title to exercise its power over a territory 
or an individual. What matters is a sufficiently close connection between the 
state and individuals. At the same time, the mere capacity to impact an individual 
or a situation cannot be regarded as decisive or sufficient conditions for jurisdic- 
tion. Doing so would turn on its head the principle of ‘ought implies can,** with 
serious drawbacks for the concrete protection of human rights.°” Put differently, 
state power should be effective and not merely claimed for jurisdiction to arise. 

The specific power relation that triggers jurisdiction can be established in two 
main ways. First, state power is presumed - based on sovereign title - in relation 
to state territory, and therefore over the people present therein.*? However, this 
presumption is not absolute, particularly when a state is prevented from exercising 
control and authority over its territory.” This is the logical consequence of conceiv- 
ing jurisdiction as a relation of power, where control and authority over territory 
are indicators of such a relation.®! Second, jurisdiction can be established through 
evidence of state power in its legal or factual manifestations or a combination of 
both. Ultimately, jurisdiction can be described as effective and normative power 
exercised by a state over a situation, wherever that power impacts individuals who 
have the legitimate expectation that the state will respect their human rights. This 
expectation arises from the legal and factual relation established between the state 
and the individuals.°? What makes power effective and normative is the ability to 
determine a change in the material or legal position of individuals. Factual and 
normative elements may coalesce, as they reveal the ability to determine the mate- 
rial and legal course of events. Through this prism, jurisdiction is composite and 
relational.” Establishing jurisdiction, therefore, requires considering the entire 
constellation of power present within the relationship between public institutions 
and individuals. 
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Underpinning this relational understanding of jurisdiction is the tension 
between the idea that human rights exist prior to any legal system and the need 
for their legal recognition. This tension is illustrated in the famous paradox of the 
‘right to have rights’ elaborated by Hannah Arendt.” The inherent, inalienable 
humanity of the individual is protected by political (and therefore legal) citizen- 
ship rights. Yet not all individuals are entitled to such protections: “The alien is 
the gap between the human and the citizen.” This paradox is affected by human 
rights’ individualism and a consequent denial of plurality.°° The right to have 
rights, or the recognition of the humanity of every individual, should be guar- 
anteed, according to Arendt, by humanity itself in the plural relations of unique 
individuals.” In other words, human rights find their philosophical underpinning 
in their relationality. Along these lines, Emmanuel Levinas argued that ‘everything 
begins with the right of the other and with my unending responsibility.’ Human 
rights are thus grounded in a relation of responsibility - in my infinite responsibil- 
ity for the other. Arguably, the objective legal nature of human rights obligations 
discussed above mirrors this philosophical approach to human rights. In this 
respect, Simone Weil, one of the most uncompromising and complex critics of 
the language of rights, observed that the notion of (human) rights is subordinate 
and relative to that of obligation. The effective exercise of a right does not spring 
from the individual who possesses it, but from those under a particular obligation 
towards that individual.” 

To translate these philosophical reflections into legal parlance, human rights 
arise from an objective obligation that is not subordinated to reciprocal interest.! 
Human rights are understood here as founded in a relationship between individu- 
als and public institutions - a relationship marked by the power of the latter to 
change the (legal and factual) situation of the former. 

This interpretation would allow for a qualified but capacious application of the 
ECHR, which would not apply to everyone unconditionally but to everyone who 
has a specific relation with a contracting state.'°! This was probably the logic that 
led the Court to reverse its view according to which the Convention's rights can be 
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‘divided and tailored’! Yet, it is not the ECHR abstract rights that are divided and 
tailored: human rights are universal and indivisible. Instead, the concrete duties of 
contracting states can be tailored to be consistent with the specific circumstances of 
each case, irrespective of whether it takes place within or beyond their borders.!° 
It therefore becomes clear that this is not a question of creating new legal rights 
where there were none, or of human rights imperialism - it is a question of apply- 
ing the legal obligations embodied in a Convention ratified by contracting states 
and from which human rights derive. 


II. The Applicability of the EU Charter 
of Fundamental Rights 


One of the hallmarks of the EU CFR is that its application is not conditioned upon 
any territorial connection. Instead, Article 51(1) CFR links the application of EU 
fundamental rights to the addressees of the Charter’s obligations, that is, to all 
EU organs and Member States. In accordance with their respective powers and 
respecting the limits of the Union’s competences, they should ‘respect the rights, 
observe the principles and promote the application’ of the Charter.!™ 

From this provision, it emerges that, contrary to many human rights treaties, 
the CFR includes a jurisdictional clause that is functionally defined. The Charter’s 
applicability is not related to the territory of the EU (as the combination of the 
territories of its Member States) nor it is inferred from notions of authority and 
control over persons. The logic is that of the principle of conferral, which is 
reflected in the language of competence and distribution of powers, irrespective of 
the place where such powers are exercised. In this line, Moreno-Lax and Costello 
have defined the scope of applicability of EU fundamental rights in relation to the 
scope of EU law as an autonomous paradigm.! The two scholars suggest that the 
CER set the principle of effectiveness of EU law as an autonomous requirement 
for its applicability, which is to be understood independently from the notion of 
jurisdiction in international human rights law. 

This section builds on Moreno-Lax and Costello's argument and brings in 
further aspects that substantiate the claim that the protection of the fundamental 
rights endorsed by the Charter is based on a jurisdictional model that goes beyond 
the doctrines developed within the international human rights regime while 
accommodating the specificities of the EU legal system. This, however, does not 
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imply an autonomous notion of human rights jurisdiction within the EU system of 
fundamental rights protection. The broad understanding of jurisdiction proposed 
above in relation to the ECHR would remain adequate in the case of the CFR. 

The exercise of the EU’s normative power implies the application of the Charter, 
with no further requirements to be met. The mere presence of an EU competence 
to legislate suffices to give rise to the application of the Charter, irrespective of the 
place where it is exercised. This argument is further supported by the absence of 
any textual indication that a distinction should be made (in terms of human rights 
obligations) between the internal and external competences of the EU.1 

The following analysis is limited to considering the scope of the application of 
the fundamental rights included in the Charter and does not include a separate 
analysis of fundamental rights as general principles. This is because, in general, the 
Charter is a preferred reference in fundamental rights adjudication. 17 


A. The Scope of Application of the Charter of 
Fundamental Rights 


The scope of application of the Charter is regulated by its Article 51. Pursuant 
to its terms, the Charter applies EU institutions, bodies, offices and agencies and 
to the Member States only when they are implementing EU law. The Charter 
is always applicable to the EU and its organs, as their action is premised on 
an EU competence. Furthermore, the EU organs remain bound by the Charter 
also when they act outside the EU legal framework.!°° Conversely, the extent of 
the Charter’s applicability to Member States is less clear. In particular, the exact 
meaning of the verb ‘implementing’ has been the object of some controversy.!© 
In this respect, the Explanations to the Charter offer some guidance in clarifying 
that the EU fundamental rights apply whenever Member States act within the 
scope of EU law.!!° Member States are therefore bound by the Charter whenever 
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they fulfil an obligation imposed by EU law.!"! In its seminal judgment Åkerberg 
Fransson, the CJEU upheld a wide interpretation of the Charter’s application, !!? 
finding that the coincidence of domestic (administrative and criminal) meas- 
ures punishing tax evasion (an interest of the EU, that is loss of revenue to its 
budget) implied that the Member State was implementing EU law, and therefore 
the Charter was applicable.!!? Accordingly, even a partial connection to EU law 
was deemed sufficient to trigger the application of the Charter.'!* The Court 
emphasised that a situation cannot be governed by EU law without fundamen- 
tal rights being applicable for the applicability of Union law entails that of the 
Charter.!> Hence, the application of the CFR therefore depends on the scope of 
application of EU law. 

That notwithstanding, the precise remit of EU law and the requirements 
necessary to establish a link between a national measure and EU law remains 
uncertain.'!° In Siragusa, the Court posited that EU fundamental rights, including 
the EU Charter, are not applicable to situations tangentially touched upon by EU 
law.''” Rather, the application of EU fundamental rights requires a certain degree 
of connection with EU law, which is determined in relation to whether EU law 
imposes an obligation on the Member State concerned.''® 

Article 6(1) TEU establishes that the CFR ‘shall not extend in any way the 
competences of the Union as defined in the Treaties, and in the same line, 
Article 51(2) CFR clarifies once again that the Charter does not modify the 
competences and powers of the Union through an expansive interpretation of 
the scope of application of EU law. These rules express a preoccupation with 
competence creep and undue interference with the national sovereignty of 
Member States.!!? However, the CJEU frequently emphasises the importance 
of a coordinated separation of tasks between the Union and its Member States 
regarding fundamental rights protection. In this line, the Court has recog- 
nised the relevance of national fundamental rights when EU rules grant some 
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discretion to Member States, but it has also imposed a rule of strict primacy 
once a domain is governed by EU law.!”° 

Crucially, within the limits of the EU competences, once it has been deter- 
mined that EU law applies to a given situation, so does the Charter. There is no 
separation between the scope of application of EU law and the remit of EU funda- 
mental rights protection; the two are generally understood as coextensive. In the 
word of Lenaerts, ‘the Charter is the “shadow” of EU law. Just as an object defines 
the contours of its shadow, the scope of EU law determines that of the Charter’!?! 
In sum, the scope ratione materiae of the Charter covers every situation where 
the EU is exercising its normative power directly, through its organs or indirectly, 
through one of its Member States implementing EU law. 

Having identified the material scope of the Charter, it is now time to define 
the subjects to which it applies, either as the addressees of its obligations or as the 
beneficiaries of its protection. As to the first aspect, following Article 51(1), the 
addressees of the Charter’s obligations are the EU and its organs, as well as Member 
States when they act within the scope of EU law. Understood in this sense, the 
scope ratione personae of the Charter is determined by reference to its scope 
ratione materiae. With regard to the second aspect of the personal scope of the 
CFR, people impacted by EU law are entitled to rights that emanate from multiple 
legal sources, enforced through a variety of mechanisms, the Charter being one 
among them. The personal scope of the Charter has extended to EU citizens and 
(some) third-country nationals a number of rights,!”” in so far as they fall within 
the remit of an EU competence.!”° 

Territorial limitations appear equally unwarranted. In this respect, the EU trea- 
ties offer some indications as to the geographical scope of EU law. According to 
Article 52 TEU, the Treaties apply to all EU Member States. Paragraph 2 of the same 
provision refers to Article 355 of the TFEU, which in turn contains a non-exhaus- 
tive list of derogations from the principle of full application of EU law throughout 
Member States’ territories.!*4 It resonates with the so-called colonial clauses of 
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Article 56 of the ECHR and Article 40 of the 1951 Refugee Convention.!”* At first 
glance, these provisions seem to indicate a territorially confined application of 
EU law.!?° However, Article 52 TEU simply refers to Member States without any 
explicit reference to their territories. Arguably, even if a presumption that EU law 
applies within the combined territories of the EU Member States can be established, 
nothing seems to imply that such a presumption cannot be reversed.!?” Contrary 
to some international human rights treaties, the CFR is silent as to its scope ratione 
loci. Furthermore, there has been little jurisprudential guidance as to the extrater- 
ritorial application of the CFR so far. This silence has led Moreno-Lax and Costello 
to observe that ‘EU fundamental rights obligations simply track all EU activities, as 
well as Member State action when implementing EU law.” This interpretation is 
not only supported by the text of Article 51 CFR, exclusively devoted to the material 
scope of the Charter, but also by Article 52(3) CFR, which provides that EU law can 
provide ‘more extensive protection than the ECHR. In this line, the two scholars 
advocate an innovative understanding of the CRF’s applicability, as rooted in the 
principle of effectiveness and disconnected from that of territoriality. 1° 

In several cases, the CJEU determined the scope of EU law based on the prin- 
ciple of effectiveness of EU law, irrespective of its geographical application.!°° 
Further, it seems that the CJEU implicitly confirmed the extraterritorial scope of 
application of the CFR in cases dealing with the right to privacy and data protec- 
tion. Namely, in Schrems and Digital Rights Ireland, the CJEU upheld that the 
protection of the right to privacy and data protection, included in Articles 7 and 
8 CFR, would be rendered ineffective if the correlative obligations of the Member 
States stopped at the external borders of the EU.'*! With specific regard to actions 
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related to fundamental rights violations that occurred as a consequence of EU 
action, territorial considerations are immaterial in determining the applicabil- 
ity of the Charter.'*? In neither Mugraby nor Zaoui, for instance, did the CJEU 
question the assertion that the alleged fundamental rights violations occurred 
extraterritorially.! In addition, in Front Polisario, the General Court explicitly 
affirmed a duty of care on the part of EU institutions in the context of the Unions 
external policies. 14 

Even though it has been overturned by the Grand Chamber for lack of legal 
standing,'*> the Front Polisario decision remains remarkable for leaving the door 
open to the extraterritorial application of the EU human rights obligations. The 
General Court partially annulled the Council’s decision to conclude a trade 
agreement with Morocco that would have impacted the fundamental rights of 
the inhabitants of the Moroccan-controlled territories of Western Sahara.'*° 
The Court’s reasoning departed from the affirmation that EU institutions ‘enjoy 
a wide discretion!’ in the conduct of external economic relations, and there- 
fore the review of the Court was limited to ‘a manifest error of assessment’ of the 
institution in question.!** Consequently, the Court found such a manifest error 
in the Council’s failure to fulfil a specific positive obligation. Namely, to ensure, 
through an impact assessment, that the export to the EU of products originating 
in ‘disputed territory’ (occupied territory’ would perhaps be more precise!*’) was 
consistent with the fundamental rights of the population of that territory.!“° In this 
sense, the EU discretionary power turns into a positive obligation. 

This same logic did not apply in the X and X case, where the state discretion as to 
the issuance of a humanitarian visa was not interpreted as implying a positive duty 
to protect individuals against inhuman or degrading treatment, or refoulement.'*! 
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In contrast to the Advocate General's opinion,!*” the Court concluded that, as the 
delivery of a humanitarian visa exceeds the temporary duration established by 
the EU Visa Code, it did not fall within the scope of EU law and hence was not 
within the scope of the Charter.!® Despite its questionable results,“* this decision 
confirmed the CJEU approach to the applicability of the Charter. The applicabil- 
ity of EU fundamental rights obligations depends on the remit of EU law and its 
relevance to a particular situation. In this regard, the most recent amendment to 
Frontex’s regulation explicitly foresees the applicability of the Charter in situations 
where the agency operates extraterritorially.'* 

To conclude, the scope of application of EU fundamental rights transcends 
traditional territorial limitations and follows the constitutional structure of the 
Union's legal order. It follows that the Charter applies to the EU and its organs, and 
whenever Member States adopt measures in order to comply with the obligations 
imposed by the EU normative framework.!“° 


B. The Applicability of EU Fundamental Rights: 
A Relationship of Power? 


In the exercise of the powers conferred upon it,!4” the EU can affect individu- 
als’ fundamental rights, which deserve adequate protection. Potential violations 
of fundamental rights can occur within, as well as beyond, the borders of EU 
Member States. Violations can be caused by the EU or its organs, as well as by 
Member States implementing EU law.'** What follows will demonstrate that the 
applicability of EU fundamental rights is based on the exercise of an EU compe- 
tence, that is, the exercise of the EU normative power. 
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As discussed above, the general idea of power is difficult to conceptualise as 
it can be non-linear, dispositional or latent. With regard to the EU, international 
relations scholars have argued that the EU normative power consists of its interna- 
tional influence. The different norms and policies that the EU pursues are part of a 
process redefining ‘what can be “normal” in international relations.!” The notion 
of normative power is here understood, in a narrower sense, as the ability to change 
a situation through legal rules. As ‘fundamental rights as guaranteed in the Union 
do not have any effect other than in the context of the powers determined by the 
Treaties;!°° the exercise of the EU normative power depends on its competence to 
directly or indirectly govern a particular situation through legal rules. 

Moreno-Lax and Costello aptly observe that as an international organisation, 
the EU does not have territory of its own, and it seems difficult to provide evidence 
of its effective control over persons or territories.!°! The two scholars suggest that 
the Charter’s field of application should thus be interpreted autonomously from 
international human rights law and ‘similar extraneous constraints. At systemic 
and substantive level, however, EU fundamental rights, including the Charter, 
are rooted in international human rights law.'°? Understanding EU fundamental 
rights jurisdiction as a relation of normative power has the potential to reconcile 
the specificities of the EU constitutional framework with the principle of indivis- 
ibility and universality of human rights. This is not an attempt to reconcile the 
irreconcilable. True, the Charter is not a treaty under international law, and the 
language of traditional international human rights treaties is difficult to apply to 
situations involving a non-state entity such as the EU. What is proposed here is 
to engage EU law with international human rights law, rather than discarding the 
latter as an unnecessary constraint. This approach is driven by the need to find a 
common language that could support and mutually reinforce the effective protec- 
tion of human rights within and beyond the EU. 

Of course, this reading of the scope of the CFR should be adapted to the peculiari- 
ties of the EU, a non-state entity whose international legal personality is limited and 
functional in nature. Therefore, the CFR applicability cannot be determined by the 
direct control over a territory or over the persons finding themselves within such terri- 
tory. The only possible manner of substantiating the applicability of EU fundamental 
rights is through evidence of the EU normative power. Whenever the institutions, 
bodies, offices and agencies of the Union exercise their powers, and whenever Member 
States act within the scope of EU law, EU fundamental rights apply. 1° 
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IV. Jurisdiction and the European 
Integrated Border Management 


The border is the geographical threshold between interior and exterior. It defines 
the perimeter of territorial jurisdiction and the physical space over which a state's 
sovereignty is exercised, in particular, the sovereign right to admit or exclude 
outsiders. Yet underneath this ostensibly linear notion lies the more complex 
structure of border controls extending beyond the geographical frontier of a state. 
Those extraterritorial border controls entail serious consequences for the appli- 
cability of human rights obligations, where people are beyond the state territory. 
In this respect, Hailbronner famously held that it is 


very doubtful whether the principle of non-refoulement implies ... a general duty of 
States to organize their entry and immigration, visa and transport legislation in such 
a way that potential political refugees may use their right to seek and enjoy asylum 
effectively. A legal duty of receiving States arises only when and in so far as a potential 
refugee, claiming a danger of political persecution, has come within the scope of territo- 
rial jurisdiction of a State. 1*4 


Applied to the EIBM system, this stance implies that while migration control prac- 
tices can operate extraterritorially, protection obligations arise only when their 
beneficiaries present themselves at the physical borders of the EU.! 

This position is contested in theory and practice. As will be discussed below, 
the human rights obligations of the EU and its Member States do not stop at their 
external borders. All forms of border governance - as manifestations of state power - 
are within states’ jurisdiction, with a strong presumption of the states’ effective 
control at its borders.!°° The ECtHR has confirmed this orientation with particular 
regard to the prohibition of refoulement. Accordingly, the extraterritorial appli- 
cability of human rights guarantees, including the prohibition of refoulement, 
has been recognised in many ways in the legal instruments governing the EIBM 
system.'°” The scope of these obligations extends so far as Member States exercise 
their power over a given situation within or beyond their borders.!** 

The ECtHR jurisprudence of extraterritorial jurisdiction in cases of border 
controls is based, however, on the ambiguous connection between the manifesta- 
tion of state (de iure) public powers and the exercise of physical (de facto) control 


or secondary EU law or (3) when they derogate from EU legal requirements. See Explanations to the 
Charter of Fundamental Rights [2007] OJ C303/02, 32 (and references therein). 

154 Kay Hailbronner, ‘Comments On: The Right to Leave, the Right to Return and the Question of a 
Right to Remain’ in Vera Gowlland-Debbas (ed), The Problem of Refugees in the Light of Contemporary 
International Law Issues (Leiden, Martinus Nijhoff, 1996). 

155 Moreno-Lax (n 1) 247. 

156IACHR, The Human Rights Situation of Refugees and Migrant Families and Unaccompanied 
Children in the United States of America, OAS/Ser.L/V/IL. 155 Doc 16, 24 July 2015, para 39. 

157 See eg: Art 71(3), Regulation 2019/1896. 

158 For a similar reading, see Moreno-Lax (n 88). 


174 Jurisdiction Over the EIBM 


over migrants attempting to reach the European borders. This ambiguity emerged 
in the leading case Hirsi Jamaa and persists in subsequent jurisprudence. Hirsi 
Jamaa is of particular relevance in the way it dealt explicitly with an extraterrito- 
rial migration control measure and placed it within the ambit of human rights 
protection. An opposite result was reached by the CJEU, which in the X and X 
case, declared the request for a humanitarian visa as being a matter of national law, 
instead of an application of EU law.!°? Thereby, it excluded the application of the 
CFR, including the protection against refoulement. 

State practice, however, has evolved in line with the progressive development 
of human rights law in the context of extraterritorial jurisdiction.!® New deter- 
rence practices are less clearly extraterritorial, and they are delegated much more 
to third countries or private actors. This allows Member States, and the EU, to keep 
up appearances while escaping their international obligations, as it is more difficult 
to establish jurisdiction over delegated border control practices. The move to this 
model of cooperative deterrence has gained traction in many parts of the world. This 
chapter is concerned with the European context, however, and with the diffusion of 
border control practices inherent in the EIBM project as implemented by Frontex. 

It might be argued that international law is part of the problem, as it reproduces 
the fundamental inequality that structures the externalisation and outsourc- 
ing of border controls, creating a system of regional containment.!°! Yet, as will 
be suggested below, this dysfunction rests on the problematic assumption that 
where there is no direct physical contact there is no jurisdiction, and therefore no 
responsibility. 


A. At the Border 


The starting point of this enquiry is the physical borders of the EU Member 
States. What is the scope of States’ obligations in these spaces where traditional 
border control practices are performed? The answer to this question has been a 
contested issue, particularly in the first decades after the adoption of the Refugee 
Convention. Article 33 of the Refugee Convention prohibits the return to ‘the 
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frontiers of territories’ in which refugees’ lives or freedom would be in danger.!™ 
On this point, commentators have emphasised that the drafters of the Refugee 
Convention were unwilling to include a provision on admission, as during the 
drafting process, the Dutch and Swiss delegates stressed that the prohibition of 
refoulement applied only to people who had entered the territory.!® Hence, refu- 
gees who managed to elude border guards were protected by the provision, and 
those who did not had to face their ‘hard luck. 164 

Eventually, however, a different interpretation prevailed, one that did see 
rejection at the border as prohibited by Article 33 of the Refugee Convention.!® 
According to the 1967 UN General Assembly Resolution on Territorial Asylum, 
asylum seekers should not ‘be subjected to measures such as rejection at the fron- 


tier or, if he has already entered the territory in which he seeks asylum, expulsion 


or compulsory return to any State where he may be subjected to persecution! 


The prohibition of refoulement requires states to refrain from returning refugees 
‘in any manner whatsoever’ to the risk of being persecuted. The specific conduct 
that brings about this risk is immaterial for what matters are its consequences. !° 
As already discussed, the duty of non-refoulement is not coterminous with a right 
to admission. However, it forbids states form exposing individuals to a real risk 
of persecution. Therefore, in practice, states are required to provisionally admit 
anyone who claims that if rejected at the frontier they would be exposed to that 
risk to determine whether their claim is well-founded.!® This interpretation 
has been brought forward in numerous conclusions of the UNHCR’s Executive 
Committee,!® and endorsed by the International Law Commission.!”° The ECtHR 


stressed that the ‘prohibition of refoulement includes the protection of asylum- 


seekers in cases of both non-admission and rejection at the border’! 
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Today, in accordance with the EU Return Directive, EU Member States must 
respect the duty of non-refoulement with regard to people who are refused entry 
at the border or are apprehended or intercepted in connection with their irregular 
border crossing.!”* Furthermore, under Article 3(1) of the EU Asylum Procedures 
Directive, applications for international protection in the EU can be lodged ‘in the 
territory, including at the border, in the territorial waters or in the transit zones of 
the Member States.!7 

Reactions to this development were not long in coming. States sought to avoid 
the application of human rights law in redefining their borders. For instance, in 
the Amuur case, the French government held that it did not exercise jurisdiction 
in international or transit zones, therefore it was not responsible for the arbitrary 
detention of four Somali asylum seekers in the international zone of Paris-Orly 
Airport.!74 The ECtHR, however, rejected this argument and held that ‘despite 
its name, the international zone does not have extraterritorial status and that the 
applicants’ detention in the international zone of Paris-Orly Airport made them 
subject to French law.!” In a different context, the ECtHR also clarified that states 
cannot unilaterally modify their borders in order to address the needs of a specific 
situation.'”° Put differently, states are prevented from moving their borders 
inwards with the aim of preventing asylum claims. 

The notion of jurisdiction played a significant role in these developments. 
A person presenting herself at the border is under the jurisdiction of that state, 
as state authorities control that area and can exercise the same control over the 
person. It follows that the human rights guarantees the state owes to every indi- 
vidual under its jurisdiction apply.” 


B. Beyond the Border 


While the applicability of the Refugee Convention and human rights law at the 
frontier is today undisputed,'”* the same is not true on the high seas or in the 
territory of third countries. Two cases are unavoidable references at this point of 
the analysis.!”? The first is Sale v Haitian Centers Council, where the US Supreme 
Court interpreted both the Refugee Convention and the domestic legislation 
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implementing it as inoperative in the context of maritime interdiction on the 
high seas.!®° The second is the Prague Airport case concerning the question of 
pre-border controls in third countries, where the House of Lords observed that 
nothing in the Refugee Convention requires a state to abstain from controlling 
immigration outside its borders.!®! However, even if the House of Lords rejected 
extraterritorial application of the non-refoulement duty to the United Kingdom's 
pre-entry controls at Prague airport,!®? it did find the procedure unlawfully 
discriminatory.!*? 

Despite the bad precedent set by these cases with regard to non-refoulement, 
the jurisprudence of international human rights bodies took a different position. 
The interdiction policy challenged in the Sale case was condemned four years later 
by the Inter-American Commission of Human Rights, which affirmed the extra- 
territorial application of the principle of non-refoulement.'*4 In Europe, the ECtHR 
took a strong position regarding maritime interceptions in its leading case Hirsi 
Jamaa v Italy.'®° 


i. State Power During Border Control Operations: The EIBM 
and the ECHR 


The Hirsi Jamaa case represents a momentous step forward in the development of 
the ECtHR jurisprudence on extraterritorial jurisdiction. In analysing the ECHR 
jurisdiction, the Court had the occasion to clarify the extraterritorial reach of the 
principle of non-refoulment.'®° The case concerned the maritime interception of three 
migrant vessels on the high seas and their subsequent pushback to Libyan shores, 
where the intercepted migrants were subject to serious human rights violations. 
While maritime interceptions have become a common instrument of migration 
deterrence, states normally take heed of refugee protection, especially the prohibi- 
tion of refoulement. State practice offers few instances of governments officially 
endorsing interception policies and summary returns of refugees, regardless of 
any consideration for international protection and absent any kind of procedural 
guarantee. The US interdiction of Haitian migrants was one such rare example;!*’ 
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the Italian campaign of pushbacks to Libya in 2009 - from which the Hirsi Jamaa 
case arose — was another. 188 

In the early 2000s, Italy and Libya started cooperating in the field of migra- 
tion control.!8? In 2008, the two countries concluded the by now (in)famous 
Treaty of Friendship, Partnership and Cooperation, providing for mutual assis- 
tance to control irregular migration in the Mediterranean.!*? The agreement 
included the establishment of joint patrols and exchanges of intelligence.!! 
Between May and November 2009, a total of nine operations were carried out, 
returning over 800 persons to Libya.'** The Hirsi Jamaa case concerned one 
such operation. Hirsi Jamaa and the 23 other applicants, all Somali or Eritrean 
nationals, were part of a group of some 200 individuals who left the coasts of 
Libya on three boats bound for Italy. Once on the high seas, they were inter- 
cepted by the Italian authorities, transferred to Italian military vessels, and 
summarily returned to Tripoli.!? 

In deciding this case, the ECtHR made a number of observations of general 
significance for European migration control policies.!™* The first, regarding juris- 
diction, proved to be particularly controversial. The Italian government submitted 
that the interception could not be labelled as a ‘maritime police operation, as it 
took place in the context of the rescue of people in distress on the high seas, an 
obligation imposed by the United Nations Convention on the Law of the Sea. 
This, according to the government, compromised the establishment of a jurisdic- 
tional link under the ECHR.!*° The ECtHR, however, rejected this contention and 
confirmed that the assessment of states’ human rights obligations remains unaf- 
fected by their concomitant international obligations.!*° 
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The Court went further and clarified that, as the applicants were on board Italian 
ships with crews composed of Italian military personnel, they were ‘under the 
continuous and exclusive de jure and de facto control of the Italian authorities.!°” 
This might appear to confirm the personal model elaborated in Al-Skeini and 
earlier case law. Yet, the Court emphasised the specific types of control exercised 
by the Italian authorities. The Court rehearsed its Bankovi¢é decision, where it 
recognised flag state jurisdiction as a specific situation implying extraterritorial 
jurisdiction as a matter of customary and treaty law.!°8 However, it went on to 
affirm that the (de facto) physical control exercised by Italian military person- 
nel over the rescued migrants was also sufficient to bring the situation within 
the ambit of the Convention. This conclusion was reached, despite the ‘allegedly 
minimal [de facto] control of Italian authorities.’ The Court did not give further 
indications as to the required nature or intensity of state control. In particular, the 
relation between the exercise of de iure and de facto control remains unclear.” 
In Al-Skeini the Court explicitly noted that there are cases where the use of force 
by states’ agents over individuals outside states’ territories may trigger jurisdiction. 
The Court emphasized that ‘[w]hat is decisive in such cases is the exercise of physi- 
cal power and control over the person in question?! One could therefore argue 
that any kind of de facto control is per se sufficient to enliven a jurisdictional link. 
In Hirsi Jamaa, however, the Court was not confronted with such questions, and 
subsequent case law does not seem to offer further guidance. 

The N.D. and N.T. case illustrates the Courts ambiguous approach to this 
matter. The case took place in the Spanish enclave of Melilla and concerns a group 
of Sub-Saharan migrants who tried to cross the Spanish border, consisting of three 
consecutive barriers. They managed to climb the three fences, but while climbing 
down the third, they were apprehended by the Spanish civil guard and returned 
to Morocco. The Spanish government contended that the events occurred outside 
its jurisdiction, as the applicants had not succeeded in trespassing the fences at 
the Melilla border crossing and therefore had not entered Spanish territory.” 
The Court, however, explained that it was unnecessary to establish where the 
events occurred. The de facto control of Spanish authorities over the applicants 
was sufficient to establish the state’s extraterritorial jurisdiction.” At the same 
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time, the Court referred to Hirsi to clarify the concepts of de iure and de facto 
control. But in that case, de iure control was equated to the flag state jurisdiction 
as an exception to the principle of territoriality, which was irrelevant to the case 
at hand.” While the applicants were under the de facto control of the Spanish 
civil guard, they could also have been under Spain's de jure jurisdiction to the 
extent that the Spanish authorities were legitimately entitled to exercise their 
border control functions and the events occurred on Spanish territory. However, 
neither the Chamber nor the subsequent Grand Chamber's decisions addressed 
this question. 

The Grand Chamber confirmed the Chamber's decision regarding the exercise 
of jurisdiction,” but affirmed that Spain exercised territorial jurisdiction over the 
Melilla border.7°° The Court concluded that 


the special nature of the context as regards migration cannot justify an area outside 
the law where individuals are covered by no legal system capable of affording them the 
enjoyment of the rights and guarantees protected by the Convention which the States 
have undertaken to secure to everyone within their jurisdiction.” 


This decision does not contradict the conclusion that the exercise of state power 
during border control operations impacting the applicants’ situation, whether 
at the border or beyond, suffices to enliven a jurisdictional link. Ultimately, de 
iure and de facto authority and control represent, respectively, the normative and 
factual manifestation of state power. In Hirsi, as in N.D. and N.T., the ECtHR 
was satisfied that the migrants came under state jurisdiction as a result of the 
combined exercise of de iure and de facto control. Arguably, they are sufficient 
but not necessarily cumulative conditions for the jurisdictional link to be estab- 
lished. The Court has still not given any indication about the nature of these 
two expressions of state power, their required intensity or the exact relationship 
between them.7°8 


ii. The Ambiguity of the ‘Scope of EU Law’: The EIBM and the CFR 


Before assessing the extraterritorial reach of the CFR in the context of border 
control measures, it is worth emphasising a crucial difference between the func- 
tioning of the ECHR and the CFR. As shown below, the ECtHR developed a copious 
and complex case law regarding the Convention's extraterritorial jurisdiction in 
order to clarify the reach of Member States obligations. In Hirsi Jamaa, taking its 
conclusions in earlier judgments a step further, the ECtHR established that states’ 
extraterritorial jurisdiction follows from their de jure or de facto exercise of power; 
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it is also based on the premise that states should not be allowed to take actions 
outside their territories that would be intolerable inside?” 

By contrast, when it comes to the obligations of Member States under the CFR, 
their geographical reach is immaterial. As discussed above, the provisions of the 
Charter address the EU and its Member States whenever they act within the scope 
of EU law.”!° Member States are bound by the CFR whenever they are imple- 
menting EU law, irrespective of whether these actions take place in or outside 
EU territory. Rather than the exercise of state power over a given situation, it is 
the scope of EU law and the principle of effectiveness that defines the reach of the 
CFR. The criteria for the determination of the scope of EU law remain, however, 
uncertain in the case law of the CJEU.*!! 

This ambiguity in the context of EU migration policy emerged in the case of 
X and X, involving a highly politicised decision on humanitarian visas.”!* The case 
of X and X concerned a Syrian family who sought to flee the city of Aleppo, which 
was at the time of their application under ISIS occupation. All other routes of escape 
being closed, the family travelled to Lebanon, reaching the Belgian Consulate in 
Beirut. There they applied for a visa with limited territorial validity on humanitarian 
grounds on the basis of the EU Visa Code.”!? In contrast to regular Schengen visas, 
visas with limited territorial validity grant access exclusively to the territory of the 
issuing Member State, instead of to the entire Schengen area. Crucially, this kind of 
visa would have allowed the family to arrive safely in Belgium and apply for interna- 
tional protection. However, their application was refused. This decision was based 
on Article 32(1)(b) of the EU Visa Code, according to which a visa should be refused 
if there are reasonable doubts as to the applicant’s intention to leave the territory 
of the Member State before its expiry. The family explicitly mentioned their inten- 
tion to apply for asylum upon arrival, and the Belgian authorities interpreted this 
as a clear intention to overstay in the country and refused to issue the visas. Under 
Belgian law, there is no obligation to accept applications for international protection 
in diplomatic representations.”!* The Belgian authorities further held that the prohi- 
bition of refoulement only applies to persons already within the Belgian (territorial) 
jurisdiction.?!> The applicants appealed against the decision, prompting the Belgian 
Court of Appeal to request a preliminary ruling from the CJEU. 
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The Belgian Court asked the Luxembourg judges to interpret various provi- 
sions of the EU Visa Code in order to determine whether an application for a visa 
with limited territorial validity, such as the one made by the Syrian family, falls 
within the scope of the EU Visa Code and, as a consequence, is within the scope of 
application of the CFR. The CJEU clarified that the scope of application of the EU 
Visa Code concerns the issuance of visas for stays on the territory of the Member 
States not exceeding 90 days in any 180 days.”!° Since the family’s visa applica- 
tion was presented to apply for international protection, requiring them to stay in 
Belgium for more than 90 days over a period of 180, it did not fall within the scope 
of application of the EU Code of Visas. Hence, the situation of the Syrian family 
was solely regulated by national law.”!” 

The Court's relatively succinct decision appears ambiguous from many points 
of view.”! First, the Court derived the inapplicability of the EU Visa Code, and the 
CER, as a logical inference of the applicant's undisclosed intention to seek asylum in a 
Member State. However, this logical syllogism fails to consider that the EU Visa Code 
includes the possibility of extending the period of stay beyond the required maximum 
of 90 days.?!° The Court could therefore have decided based on a less restrictive inter- 
pretation of the scope of the EU Visa Code, allowing the application of the CFR in 
situations exceeding 90 days of stay. Second, depending on the interpretation of the 
relationship between Articles 25 and 32 of the EU Visa Code, the applicants’ intention 
to overstay in Belgium could constitute a ground for the refusal of their visa applica- 
tions. This, however, would not automatically impede the application of the EU Visa 
Code and the ensuing fundamental rights guarantees.” The Court, however, avoided 
answering this question and clarified that the defining feature of the situation at issue 
was not the existence of an intention to overstay, ‘but the fact that the purpose of the 
application differ[ed] from that of a short-term visa.”?! 

The Court finally observed that imposing the issuance of humanitarian visas 
under the Visa Code would correspond to allowing third-country nationals to 
apply for international protection in the Member State of their choice, and that 
would destabilise the Dublin system.?”* This would have constituted an unaccep- 
table precedent for Member States, which could trigger an unmanageable number 
of humanitarian visa applications. Beyond the legal irrelevance of such a scenario, 
this hypothesis appears empirically unverified.” Furthermore, even if a massive 
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increase in visa requests occurred, considerations of political or logistical oppor- 
tunity must not disregard the absolute nature of the non-refoulement duty binding 
the EU and its Member States as norms of customary international law. The last 
passages of the ruling betray an intention to save at any cost a system that, from 
its inception, has suffered from structural deficiencies that Member States are still 
not willing to correct and overcome.” Absent a formalised humanitarian visa 
regulation at EU level, different standards are proliferating among Member States, 
undermining the well-functioning of the EIBM.””° The absence of a codified 
procedure, however, does not exempt from giving effect to the absolute prohibi- 
tion of refoulement.?*° 

Ata time when the collateral damage of border controls has become banal, the 
CJEU chose to sit and watch. The same orientation was taken in an equally contro- 
versial case concerning the EU-Tirkiye Statement, in which the Luxembourg 
Court decided not to decide.”?”? The case concerned a press release published 
on the website of the Council of the European Union, known as the EU-Tiirkiye 
Statement.?”8 This press release made public the outcomes of a meeting between 
the members of the European Council and their Turkish counterpart. It announced 
that ‘the EU and Turkey ... decided to end the irregular migration from Turkey 
to the EU; and to do so, they agreed on a number of actions. These included the 
return of irregular migrants arriving on the Greek islands from Türkiye; the reset- 
tlement to the EU of a number of Syrian refugees from Tiirkiye equivalent to 
the number of Syrians returned from Greece to Türkiye; as well as a number of 
flanking measures, such as the provision of financial assistance to Türkiye, visa 
liberalisation for Turkish nationals in the EU and reopening of the negotiations 
on Turkish accession to the EU. Shortly after its publication, the legitimacy of 
the EU-Tiirkiye Statement was challenged by an action for annulment before the 
CJEU.””? The application was based on the lack of an appropriate procedure for 
concluding a treaty, as well as on objections based on human rights and refugee 
law. The Court did not take a decision on the question of whether the EU-Tiirkiye 


224 Sandra Lavenex, “Failing Forward” Towards Which Europe? Organized Hypocrisy in the Common 
European Asylum System (2018) 56 JCMS: Journal of Common Market Studies 1195; Vincent Chetail, 
“The Common European Asylum System: Bric-a-Brac or System?’ in P De Bruycker, F Maiani and 
V Chetail (eds), Reforming the Common European Asylum System: The New European Refugee Law 
(Leiden, Brill, 2016). 

225 The European Parliament has repeatedly called on the EU legislature to adopt legislative measures 
in this regard. See most recently: European Parliament resolution of 11 December 2018 with recom- 
mendations to the Commission on Humanitarian Visas (2018/2271(INL)). 

26See extensively: Violeta Moreno-Lax, ‘Annex I: The Added Value of EU Legislation on 
Humanitarian Visas - Legal Aspects, in Humanitarian Visas. European Added Value Assessment 
accompanying the European Parliament's legislative own-initiative report, Rapp Lopez Aguilar 
(European Parliament 2018). 

227 Case T-192/16, NF and others v European Council, 28 February 2017, ECLI:EU:T:2017:128. 

228 EU-Turkey Statement 18 March 2016 www.consilium.europa.eu/en/press/ press-releases/2016/ 
03/18-eu-turkey-statement/. 

229 NF and others v European Council (n 227). 


184 Jurisdiction Over the EIBM 


Statement was a legally binding treaty or a political agreement,”*° nor on whether 


Türkiye could be considered a safe third country.”*! Either way, the EU was not a 
party to the EU-Turkiye Statement, hence the action was declared inadmissible by 
the CJEU for lack of jurisdiction.”*” 

With these rulings, the CJEU decided to avoid any judicial intervention in 
the migration control policies of Member States. In a situation where Member 
States were unable to tackle the (perceived) refugee crisis and EU institutions 
could not agree on various reforms,”*? among them the amendments to the Visa 
Code,**4 the CJEU remains silent. A silence that sends a clear message to the 
EU institutions and Member States.” An exclusively juris-centric perspective 
could not resolve a highly contested political issue such as migration manage- 
ment. To support this approach, the Court resorts to formalism. Any substantive 
interpretation of the EU universal human rights commitments would have 
risked undermining the position of the Court and eroding other fields of EU 
law. Instead, formal requirements are used to keep the Syrian family and asylum 
seekers in Greece not just outside the EU but also outside the scope of EU law 
and its human rights guarantees. Only legislative amendments would lead 
to an opposite conclusion. And yet, this non-interventionist stance implies a 
discriminatory reading of the scope of EU law, extending only so far as it affects 
Europeans.”*° 
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iii. Setbacks and Progress in Establishing Extraterritorial Jurisdiction 


A few months after the X and X case, the ECHR received an application regarding 
facts similar to those discussed above.”*” The case of M.N. and others v Belgium 
concerns a Syrian family with two young children who applied for a humanitar- 
ian visa at the Belgian consulate in Lebanon. The applicable legal framework is 
different, but the question the ECtHR was called to solve was similar: was the 
Belgian denial of a visa to the Syrian family an exercise of jurisdiction? And if so, 
was the denial in breach of the prohibition of torture or inhuman and degrading 
treatment? Once more, these questions underline some serious challenges for trig- 
gering the jurisdictional threshold under the ECHR, especially where there is no 
physical control over the individuals concerned. 

The Court reaffirmed its traditional emphasis on the exceptional nature of 
extraterritorial jurisdiction. It also reasoned that instances of extraterritorial juris- 
diction are ‘defined and limited by the sovereign territorial rights of the other 
relevant States, reviving the ‘all-or-nothing’ approach adopted in Bankovic.”** Yet, 
some possibilities remained open for the applicants relying on the special features 
of their case.” In this respect, the acts of diplomatic and consular agents abroad 
can amount to an exceptional exercise of extraterritorial jurisdiction when they 
exert authority and control over other people.” But the Court also introduced an 
important qualification. The actions or omissions of diplomatic or consular agents 
in a foreign territory may trigger jurisdiction where they exercise their authority in 
respect of their state’s ‘nationals or their property, or where they exercise ‘physical 
power and control over certain persons.”*! Neither of these two alternative condi- 
tions subsisted in the case at hand, as the applicants were not Belgian nationals, 
and the diplomatic agents had not exercised de facto control over them.74” 

A distinction between nationals and non-nationals in jurisdictional matters 
was drawn from the Court’s case law on diplomatic agents acting abroad.?** The 
exercise of consular functions, which often depends on the existence of a bond 
of nationality between the state and the individual, can result in a state exercis- 
ing jurisdiction over its nationals abroad. Nonetheless, the obligation to secure 
the ECHR rights and freedoms extends not only to a state’s ‘own nationals and 
those of other High Contracting Parties but also to nationals of States not party to 
the Convention and to stateless persons.”** However, the Court circumscribed the 
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situations in which the conduct of a state's diplomatic agents triggers jurisdiction 
over aliens to a relationship of physical power and control. This, in the Court’s 
opinion, was primarily a question of fact, requiring the exercise of de facto power 
or control over individuals.” Any form of de iure power over the applicants’ situ- 
ation was deemed irrelevant. 

The fact that the applicants brought proceedings at a national level to secure 
their entry into Belgium was also found insufficient to bring them within the juris- 
diction of the state. The Court had to differentiate this situation from that where 
special circumstances of a procedural nature were found sufficient to enliven a 
jurisdictional link. What turned the tide, in the Court’s opinion, was the party 
initiating the proceedings. While the case law on ‘procedural control’ found the 
jurisdictional link in the initiative of the state authorities opening the relevant 
proceedings,”“° in the case at hand, the initiative was solely the applicants’ who 
had no other connection with the state.” The Court concluded that their visa 
application was ‘a unilateral choice’ incapable of creating a jurisdictional link. A 
different conclusion 


would amount to enshrining a near-universal application of the Convention on the 
basis of the unilateral choices of any individual, irrespective of where in the world they 
find themselves, and therefore to create an unlimited obligation on the Contracting 
States to allow entry to an individual who might be at risk of ill-treatment contrary to 
the Convention outside their jurisdiction.“ 


This logic, however, seems to confuse the scope of application of treaty obligations 
with their conventional origin. Of course, the ECHR obligations are established 
only with regard to the states that previously accepted them. Nonetheless, states 
are not free to choose where the Convention will apply, nor to select which ECHR 
obligation they are bound to respect by accepting them ex-post - for instance, 
by initiating civil or administrative proceedings. Limiting the applicability of the 
ECHR to situations where contracting states consented to the creation of a juris- 
dictional link implies serious risks for its good faith interpretation. The limits of 
the scope of application of the ECHR should thus be found elsewhere, namely in 
the relationship between states and individuals subject to their factual, legal or 
administrative power. 

The problems related to a clear determination of the nature and the required 
intensity of state power resurfaced in H.F. and others.” The case concerned the 
repatriation of children and their mothers detained in Syrian camps based on their 
presumed ISIS association. On the one hand, regarding the prohibition of torture 
and ill-treatment, the Court found that neither the applicants’ nationality nor 
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France's operational capacity to repatriate them did suffice to trigger an extrater- 
ritorial jurisdictional link. It, therefore, discarded a functional interpretation. On 
the other hand, regarding the right to enter one’s own country, the Court noted 
that nationality was not an autonomous basis of jurisdiction. But under certain 
circumstances, it could create a jurisdictional link between a state and its nationals 
abroad who wish to enter that state.*°° In this case, those circumstances included 
the real and immediate threats to the lives and physical well-being of the appli- 
cants daughters and their children and their numerous requests for repatriation.”°! 
In sum, the legal link between a state and its nationals abroad, together with the 
factual situation of the applicants, led the Court to find the presence of a juris- 
dictional connection in relation to the right to enter one’s own country. But the 
precise relationship between the legal and factual dimensions of jurisdiction 
remains undetermined. 

The cautious approach adopted by the ECtHR with regard to extraterritorial 
jurisdiction over migration and border control measures may be counterbalanced 
by the Views of UN Treaty Bodies. In another case concerning repatriations from 
Syrian camps, the CRC also relied on relevant factual considerations. Yet it arrived 
at a different conclusion, arguing that the ‘capability and power’ to influence a 
given situation may be sufficient to trigger jurisdiction under human rights law.”> 

In the same line, the HRC, relying on its General Comment on the Right to 
Life, found Italy responsible for having failed to respond in a reasonable manner 
to the calls of distress of a sinking vessel transporting over 400 migrants in the 
Mediterranean Sea.” The Committees communication responded to a joint 
complaint lodged by four survivors who lost their families in a shipwreck on 
11 October 2013 in the Mediterranean Sea.” Their relatives were escaping Libya 
on a fishing vessel, which, a few hours after departure, was shot at by a boat flying 
a Berber flag. The vessel started to sink. Someone on board called the Italian 
number for emergencies at sea. The Italian authorities reassured the persons on 
board that they would be rescued, but nothing happened. After several calls, the 
Italian authorities explained that the vessel was in the Maltese SAR zone: Italy was 
not competent. The Italian authorities provided people on board the sinking vessel 
with the contact details of the Rescue Coordination Centre of Malta. According 
to the applicants, the Italian authorities ordered an Italian navy ship in the vicin- 
ity of the vessel in distress (the ITS Libra) to move further away.” By the time a 
Maltese rescue boat arrived, the vessel had already capsized. The ITS Libra even- 
tually began rescue operations after an urgent request from Malta. But it was too 
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late: as a result of the delays, more than 200 people drowned.”® Three of the surviv- 
ing individuals sought justice before the Italian courts, before taking their case to 
the HRC. A parallel claim brought against Malta was dismissed on procedural 
grounds.”5” Both communications are relevant for the present purposes. 

Before the HRC, Malta and Italy continued to pass the responsibility to one 
another, and their respective defences revolved around the alleged lack of juris- 
diction. Yet, the HRC rejected their arguments and found that both states were 
concurrently exercising jurisdiction over the people involved in the shipwreck. 
The ship in distress was in the Maltese SAR region, in that area, Malta under- 
took the responsibility to provide for the overall coordination of SAR operations, 
and it did so in relation to the shipwreck. Malta’s effective control over the rescue 
operation was sufficient to establish a jurisdictional link.” The notion of effec- 
tive control here seems to encompass both the legal and factual aspects of Malta's 
control over the rescue operation. 

With regard to Italy’s jurisdiction, the HRC reasoned that a ‘special relation- 
ship of dependency’ was established between the state and the people involved in 
the shipwreck.” This relationship comprised factual and legal elements. The 
first was the duty to cooperate in SAR operations and save lives at sea, which binds 
all states. The second was the fact that Italian authorities answered the first call 
from the vessel and indicated to those on board that they would be rescued. Third, 
was the fact that the ITS Libra was in closer proximity of the incident, compared 
to any Maltese vessel. Notwithstanding that the vessel in distress was within the 
Maltese SAR zone, and thus also subject to the concurrent jurisdiction of Malta, 
the HRC concluded that Italy exercised jurisdiction over the individuals on the 
vessel in distress, for they were ‘directly affected by the decisions taken by the 
Italian authorities in a manner that was reasonably foreseeable.”°! The jurisdic- 
tional link was created by Italy’s legal and factual power over the victims, who were 
dependent upon its decisions. 

It is worth noting that no physical contact was established between the 
victims and the state authorities - at least not before the ITS Libra’s arrival, 
when it was already too late to save their lives. State authorities kept commu- 
nicating with the people on the vessel, reassuring them - but then ordered 
the closer naval unit to ‘keep their distance’ from the incident to avoid taking 
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responsibility for the rescue operation, which was the competence of Malta.?° 
Regrettably, the HRC did not further specify how these factual circumstances 
impacted the establishment of Italy’s jurisdiction and substantive positive obli- 
gations; nor did they clarify how states’ concurrent jurisdiction, and implied 
shared responsibility, affected the determination of appropriate measures of 
reparation.?% 

This crucial decision was not unanimously accepted.” In their dissenting 
opinion some members of the HRC concluded that the majority's opinion failed 
to distinguish ‘situations in which states have the potential to place under their 
effective control individuals who are found outside their territory or areas already 
subject to their effective control, and situations involving the actual placement of 
individuals under effective state control.”® Here, power emerges in its equivo- 
cal meanings and dispositional nature. If one accepts the notion of power as the 
ability to change someone else’s situation, then the individuals on the sinking 
boat were not potentially affected by Italy’s decisions; they were dependent - de 
iure and de facto — on the prompt reaction of the authorities contacted, who were 
closest to them. 

Other members expressed concerns - shared by the ECtHR*® - regarding 
the potential side effects of an expansive construction of extraterritorial 
jurisdiction.?°” From this perspective, an expansive approach might have chilling 
effects on Member States, dissuading them from undertaking their SAR obliga- 
tions; states might ‘even try to avoid coming close to vessels in distress’ to avoid 
such obligations. And yet this behaviour, far from being triggered by a progressive 
jurisprudential approach, is prevailing since the termination of operation Mare 
Nostrum,’ in breach of states’ rescue obligations.?© 
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V. Extraterritorial Jurisdiction and 
Migration Control: Handle with Care 


Over the years, the jurisprudence of the ECtHR has in many ways challenged the 
false premise according to which states can insulate their responsibility by shifting 
migration controls beyond their borders. However, given the political sensitivity 
of immigration decisions, the Strasbourg Court recently adopted a rather defer- 
ential attitude, even while deterrence policies continue to spread and morph into 
various forms of migration governance aimed at limiting or circumventing states’ 
international obligations. 

In the wake of the Haitian refugee crisis, Koh suggested that the precedent set in 
Sale - where the US Supreme Court found legal US interception-and-return prac- 
tices on the high seas - would be overturned by the ‘complex enforcement’ process 
triggered by transnational public law litigation.’”” In his view, international courts 
would correct the US Supreme Court’s interpretation of the applicable law, protect- 
ing against extraterritorial refoulement and fostering compliance with human 
rights. In many respects, Koh’s speculation was confirmed. The IACtHR found 
that US interception practices violated the state’s international obligations, includ- 
ing the prohibition of refoulement.””! In Hirsi, the ECtHR elaborated a substantial 
interpretation of the notion of jurisdiction, which allowed the Strasbourg Court to 
ensure the protection of the human rights of intercepted migrants beyond states’ 
borders. The narrative is that of progressive development emerging as the synthe- 
sis of the dialectic of transnational legal processes. This dialectical process can 
ultimately realise the promise of international human rights law. 

Yet, dialectical processes can also be self-defeating.” Progressive moves 
towards truly universal protection of human rights could precipitate a backlash. 
This counter-narrative translates into delegated border controls and measures of 
contactless containment. In this respect, Wilde has warned us that the expansion 
of extraterritorial jurisdiction in relation to border control practices might have 
serious side effects on migrant rights.’ One of the main reactions against the 
extraterritorial application of human rights in the context of migration controls 
is the rise of what Giuffré and Moreno-Lax have defined as policies of ‘contact- 
less control.?”4 The aim of such policies is to sever the jurisdictional link to states 
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sponsoring containment measures in third countries, therefore eclipsing their 
responsibility under international human rights and refugee law. In this sense, 
‘precisely when they try the hardest to protect rights beyond territorial borders, 
courts acquire the most significant role in providing the conditions for the rights’ 
further violation.” 


A. Remote Control, Cooperative Deterrence and 
Neocolonial Logics 


Extraterritorial migration control policies are not new. Since the 1980s, destination 
countries in Europe, Australia and the US have implemented non-entrée policies to 
contain irregular migration flows.’ Such an objective was operationalised through 
a set of procedural measures aimed at excluding migrants already present within 
states’ territories,””” as well as through measures impeding their arrivals, including 
visa requirements, carrier sanctions and pushback operations on the high seas.”’* Yet, 
over time, with pushbacks banned and the development of new border control tech- 
nologies, the nature of these policies has morphed. While earlier strategies required a 
certain degree of contact with the migrant concerned, most recent initiatives involve 
delegating physical control over people affected by border control measures. These 
policies comprise the financing, equipping, and training of border control authorities 
in states of origin and transit, partnership agreements marked by development aid 
conditionality, readmission agreements and deterrence campaigns. The overarching 
logic of this new generation of non-entrée policies is to insulate destination states 
from their international obligations and consequent responsibility by engaging the 
sovereignty of other (generally transit) states.” These developments suggest that 
destination states are learning from past judicial interventions, and so are design- 
ing their policies to prevent triggering their human rights obligations. In a nutshell, 
while accepting the assumptions of the human rights regime, states circumvent its 
implementation by preventing migrants from entering their territories, eclipsing 
their jurisdiction over extraterritorial migration control measures. Taken together, 
all these measures result in a system of ‘cooperative deterrence.”*” 

Cooperative deterrence policies pivot around the reciprocal commitments 
of participating actors. Destination states offer political, financial and technical 
support in exchange for preventive border control measures directly performed 
by third states within their territories. The compliance with international human 
rights law of these synallagmatic commitments is commonly taken as a self-evident 
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truth. Yet, despite the presumed innocuous - and sometimes even humanitarian - 
nature of cooperative deterrence policies, they can have a serious human rights 
impact. 

One of the most relevant examples of these practices is the Italian/European 
cooperation with Libya.”*! The conditions in Libyan detention facilities, many 
of which are under the control of militias, are deplorable,”*? when not amount- 
ing to crimes against humanity.” Shortages of water and food are frequent, and 
overcrowding is endemic. Stark absences of supervision and regulation mean that 
most detainees experience physical ill-treatment and torture; forced labour and 
slavery are common.”** Nevertheless, Italy and the EU persist in their coopera- 
tion with various actors in Libya.” While Italy has been deploying its own naval 
unit within Libyan waters to support and coordinate rescue operations,”*° Frontex 
has been directly contributing to increasing the border control capacities of the 
Libyan coast guard (LCG) to reduce migration flows across the Mediterranean.7*” 
In parallel, the agency exchanges information on situations of distress at sea in the 
Libyan SAR region with the relevant authorities, including the LCG.”** Yet, the 
Libyan actors are often unresponsive or acting dangerously and unlawfully. Recent 
investigations suggest that when Frontex aircrafts fly over boats in distress, they 
communicate with the LCG rather than the closest naval unit.”*? 

The underlying assumption is that those policies are exclusively implemented 
under the jurisdiction of partner states, and therefore their effects fall within the 
exclusive responsibility of those countries. Undeniably, the EU and its Member 
States are not directly performing any migration control measure themselves; 
they are rather requesting third countries to fulfil their commitments to control 
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migration from and through their territories towards Europe in exchange for devel- 
opment aid and other advantages. In such circumstances, with regard to the ECHR, 
the jurisdictional link required by the spatial and personal models discussed above 
might be difficult to identify. First, the territorial model is limited when states can 
impose migration control measures beyond their borders without necessarily having 
effective control of an area within the territory of another state. Second, a narrow 
interpretation adopted by the ECtHR of jurisdiction - as physical power and control 
over persons - would lead to the inapplicability of the Convention in situations of 
control with no direct physical connection to the affected individuals. As destina- 
tion countries do not have any physical contact with the migrants, they cannot be 
said to exercise any kind of jurisdiction over them, and therefore they do not bear 
any responsibility for the actions or omission they facilitate beyond their borders. 

Cooperative deterrence policies reflect the neocolonial and neoliberal logic 
that is still pervading positive international law, as well as the practice of migration 
control, in so far as they project political and economic power beyond the territo- 
rial borders of the power-wielding state.?°° The term neocolonialism illuminates 
the unique form of domination that coexisted with, and resulted from, the legacy 
of, formal European colonialism. The state that is subject to this subtitle form of 
domination is, in theory, independent and has all the exterior paraphernalia of 
international sovereignty. But its economic and political systems are directed from 
outside. Neocolonialism exposes the potential regressive impact of opaque and 
unfettered forms of administrative assistance, aid, trade and foreign investment 
in relation to poverty reduction in third countries.”°! External policy interference 
and economic control can reduce the independence of sovereign states disguis- 
ing the objectives of partner countries. At the same time, this does not deny the 
responsibility of third states implementing policies implying potential human 
rights violations. Instead, it urges us to acknowledge and contextualise instances 
of cooperation that often enable and encourage human rights violations leveraging 
lucrative arrangements. 


B. From Effective Control to the Effects of Power 


The backlash of the EU and its Member States against the expansion of the ECHR 
extraterritorial jurisdiction is a turn to indirect and informal cooperation aimed 
at further externalising border controls.” The shift from direct to orchestrated 


2% Tendayi Achiume, ‘Migration as Decolonization’ (2019) 71 Stanford Law Review 1509. 

291 This is not to say that neocolonialism should be understood merely as an economic, political or 
legal system. It should also be grasped as a cultural project. See, most notably, Edward W Said, Culture 
and Imperialism (New York, Vintage, 1994). 

292 Patrick Müller and Peter Slominski, ‘Breaking the Legal Link but Not the Law? The Externalization 
of EU Migration Control through Orchestration in the Central Mediterranear (2020) 28 Journal of 
European Public Policy 801. 


194 Jurisdiction Over the EIBM 


involvement in externalised border controls is more cost-effective and faster than 
formal cooperation. Most importantly, it also allows a reversal of the practical 
significance of the ECHR extraterritorial jurisdiction.’ Human rights obliga- 
tions might apply extraterritorially, but they remain abstract declarations of intent 
when states do not have direct contact with the people who would benefit from 
them. This is one of the principal issues the ECtHR will face in deciding two cases 
concerning Italian cooperation with Libyan actors.7”4 

Recent jurisprudential and doctrinal developments seem to point to different 
solutions. The doctrine and some of the most recent decisions of human rights 
monitoring bodies suggest that the lack of physical and direct control over victims 
of human rights violations does not ipso facto preclude the exercise of jurisdic- 
tion by supporting states.”°° Nevertheless, it is difficult to predict the approach of 
the ECtHR. In the context of interceptions at sea, the Court concluded that juris- 
diction could result from ‘exclusive de jure and de facto control over intercepted 
migrants.”"° It also made clear that jurisdiction can also be triggered by forms of 
control that do not imply direct physical contact with state authorities. For exam- 
ple, in a case involving a maritime blockade impeding access to territorial waters, 
the jurisdictional link was uncontested.” However, in later decisions, concerning 
the repatriation of nationals or the issuance of humanitarian visas abroad, it also 
suggested that the absence of physical power and control precludes jurisdiction.?”8 

Given these uncertainties, is possible to distinguish five main avenues to chal- 
lenge the current cooperative deterrence policies by means of the applicable law. 
First, the exercise of public powers abroad by destination states can play a crucial 
role in determining their jurisdiction over people subject to such measures.”” In 
the Al-Skeini decision, the ECtHR recognised the exercise of extraterritorial juris- 
diction where a state, through the consent, invitation or acquiescence of another 
state ‘exercises all or some of the public powers normally to be exercised by that 
state ... as long as the acts in question are attributable to it rather than to the 
territorial State.” Taking the example of the Libyan pullback policy, it could be 
argued, first, that measures aimed at controlling migration constitute an exercise 
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of public powers, and, second, that the Italian authorities are contributing to such 
measures with the consent, invitation or acquiescence of the Libyan authorities. As 
noted by Guild and Stoyanova, however, it is questionable whether the conduct of 
the LCG could be exclusively attributed to Italy." Yet, this last requirement does 
not concern the question of jurisdiction, but that of attribution of responsibility, 
where the rule of exclusive attribution does not necessarily preclude the determi- 
nation of multiple responsibilities.> 

A second alternative consists in linking the question of jurisdiction to that of 
state responsibility, applying the legal framework on the attribution of indirect 
responsibility, including notions such as complicity or direction and control to 
instances of cooperative deterrence.*” Jackson, for example, proposes an expansive 
understanding of jurisdiction that may arise as a result of the complicity of an ECHR 
Member State in violations committed by a third state.’ This approach relies on 
the leading case of Soering, which made clear that the engagement of Article 3 of the 
ECHR revolves around the ‘foreseeable consequences of extradition suffered outside 
their jurisdiction.” The same rationale is equally applicable in cases of extrater- 
ritorial complicity for ‘there is no good reason to confine its application to one very 
specific form of complicity.*°° Along these lines, many authors primarily rely on 
the complicity framework, to the effect that destination states assist other countries 
in performing conducts in breach of human rights law.*°” However, despite ECtHR 
case law not always being coherent in this respect, the concepts of attribution of 
responsibility and jurisdiction serve two different purposes.*°% Confusion might 
relate to the fact that both concepts express a relationship between an individual and 
a state or an institution. Yet, attribution of responsibility refers to whether the acts 
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or omissions of an individual (or a group of individuals) should be regarded as the 
conduct of a state or an international organisation, while jurisdiction concerns the 
question of a state’s power over the victims of human rights violations. Jurisdiction 
is the necessary premise for the very existence of responsibility as a violation of an 
international obligation.’ Even if responsibility could be attributed to complicit 
states, human rights law still demands the establishment of a jurisdictional link for 
any human rights obligations to arise. Attribution of responsibility can function as 
a precondition of jurisdiction, but this does not automatically imply the exercise 
of jurisdiction.?!° Conversely, the determination of jurisdiction does not entail the 
attribution of every human rights violation occurring in that context. To be clear, 
jurisdiction is not a requirement for establishing indirect responsibility under the 
ILC’s Articles on State Responsibility.*!! Yet, if the ECtHR finds that Italy did not 
exercise jurisdiction under Article 1 ECHR, it will declare the case inadmissible 
without addressing the question of attribution. 

A third alternative would be to take into full account the spill-over effect of 
domestic policy decisions.*!* In this line, jurisdiction may result from actions 
taking place within a state’s own territory, but leading to human rights violations 
beyond it, provided that there is a jurisdictional link between the state where the 
decision is taken and its harmful consequences.*'? This jurisdictional link consists 
‘in the causal chain that would make possible violations in another jurisdiction.* 
According to the HRC, the extraterritorial human rights violation must be the 
‘necessary and foreseeable consequence’ of state conduct and ‘must be judged on 
the knowledge the State party had at the time?! The doctrine of extraterritorial 
effects of domestic acts has been developed mainly with regard to transbound- 
ary environmental harm,*" extraterritorial harmful effects of domestic economic 
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policies,*!” and data surveillance policies.7!* But it remains comparatively less 
developed in international human rights law.*!? It follows that whether a jurisdic- 
tional link can be established between the EU and its Member States and human 
rights violations suffered by migrants as part of cooperative deterrence policies 
requires a case-by-case analysis.**° In this respect, the ECtHR has so far taken a 
restrictive approach.*! But considering that the applicability of the CFR depends 
on the scope of application of EU law, the CJEU might have a different approach. 
The fourth option to establish jurisdiction over cooperative deterrence policies 
is based on the notion of ‘decisive influence’ as developed by the ECtHR in a string 
of cases related to human rights violations that occurred in Transdniestria under 
the sponsorship of Russia.*?” In such cases, the Court held that Russia exercised 
jurisdiction over human rights violations that occurred in the separatist regime of 
Transdniestria by virtue of its decisive influence in the region. The high level of 
dependency on Russian military, economic, financial and political support gave a 
strong indication of Russia’s power over the separatist regime. In the context of 
Italian-Libyan cooperation, arguably, the LCG would not operate if it were not for 
Italian support.*”? A support given to prevent departures at any cost, despite well- 
documented - predictable and notorious - patterns of human rights violations 
against migrants.’ Accordingly, the decisive influence of the EU and its Member 
States in the context of cooperative deterrence policies constitutes a form of oblique 
but effective exercise of state power that could amount to jurisdiction under Article 1 
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ECHR, thus triggering the human rights obligations of contracting states, wherever 
this power is exercised.’ However, some would argue that influence cannot be 
equated with state power, and therefore jurisdiction as it is an occurrence which 
may or may not result from the exercise of state power (for example through diplo- 
matic pressure).°”° It could also be argued that Italy’s power over the LCG is not 
comparable to that of Russia in Transdniestria. Italy's funding of the LCG did not 
directly impact the rights of migrants intercepted by the latter. Without question, 
the direct causal link between Italian influence and the LCG will be difficult to 
prove in Court.*?” However, a large amount of information available - including 
reports from international independent bodies - leaves this possibility open. 

The last, and in my view most promising, option would be to consider all 
these elements together. As long as they represent a manifestation of state sover- 
eign power, the legal and factual means that a state uses to change the situation 
of individuals beyond its borders reveals a jurisdictional connection. In relation 
to the pending case of S.S. and Others v Italy, concerning the Italian cooperation 
with the LCG, Moreno-Lax appraised jurisdiction paying specific attention to 
‘the entire constellation of all the relevant channels through which factual and/or 
legal state functions are exercised???’ Accordingly, the Italian implication with the 
operational capacity of the LCG should be considered against the background of 
its legal and factual context. This cooperation entails both a direct technical and 
material participation, as well as an indirect yet decisive influence on the overall 
containment policy across the Central Mediterranean. A policy that has a foresee- 
able impact over the human rights of migrants in distress at sea.??”? 

Moreno-Lax’s reading of jurisdiction is functional as it points to the functions of 
state sovereignty.” This interpretation reveals how contactless containment poli- 
cies impose European prerogatives on the borders of sovereign third countries.**! 
In so doing it challenges the operation of the sovereignty doctrine, according to 
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which every country enjoys independence from and equality with all other states. 
At the same time, by referring to sovereign functions one risks perpetuating 
some confusion. In fact, international law has been traditionally rather agnostic 
or at least ambiguous about what constitutes inherently sovereign functions.*** 
Jurisdiction under human rights law can sometimes overlap with sovereignty, 
albeit they are not coextensive. Jurisdiction denotes those legal and factual means 
through which state power finds concrete expression. It requires a nexus between 
state authorities and those concerned by their decisions through factual or legal 
means or a combination of both. Hence, to my mind, rather than the expression of 
state sovereign functions, jurisdiction serves a relational function. 

In the foregoing discussion, I sought to illustrate some of the uncertainties 
around whether destination states exercise jurisdiction over migrants intercepted 
or otherwise kept from leaving by transit states on their behalf. If jurisdiction is 
understood as direct and physical control over a territory or an individual, this 
eventuality is highly improbable. Nevertheless, if one accepts the notion of juris- 
diction as the exercise of state power, which can impact individuals beyond their 
borders in multiple (legal and factual) ways, remote and cooperative deterrence 
policies may trigger the jurisdiction of sponsoring states. Faced with similar ques- 
tions, the CJEU avoided politically charged pronouncements, yet it remains to be 
seen how the Strasbourg judges will rule. Amid all these legal ambiguities and 
expectations, what remains certain is the inadequacy of the traditional interpreta- 
tion of the applicable legal framework, which cannot respond to the demands of 
the evolving reality of ‘contactless’ migration management. 


C. Concurrent Jurisdiction, Positive Obligations and 
Due Diligence Duties 


Power is an elusive concept often difficult to observe concretely, as its manifes- 
tations are multifarious. EU cooperative deterrence policies are embedded in an 
unequal distribution of economic, social and political power among EU Member 
States and countries of origin and transit. Furthermore, cooperative deterrence 
policies are the expression of an imbalanced power relation, which can be difficult 
to individuate, given that these policies generally result from opaque and undem- 
ocratic arrangements. Multiple actors cooperating and supporting deterrence 
policies can engage the concurrent jurisdiction of various EU Member States and 
transit or destination countries. They can also engage the EU and the applicabil- 
ity of the CFR, for instance via Frontex when it concludes problematic working 
arrangements with third states. 
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Concurrent jurisdictions - the simultaneous exercise of jurisdiction over 
the same situation by multiple international actors - can occur in three main 
circumstances.**? The first is when territorial and extraterritorial jurisdictions 
of different states over individuals coincide. This is the case, for instance, during 
military occupation, but it also occurs under migration control measures taking 
place within the territory of another state.” Further, there can be a concurrence 
of extraterritorial jurisdictions of various states exercising power over people at 
the same time in a foreign territory. This second circumstance is mostly the result 
of multilateral peace operations, but it can be assimilated to joint border control 
operations coordinated by Frontex on the territory of third states. Finally, one 
could also conceive the concurrence of territorial jurisdictions of different states 
whose distinct control over their territory enables them to control the same group 
of people in transnational circumstances; this is the case in migrants’ secondary 
movements within the Schengen area.**° 

As discussed above, jurisdiction is the necessary requirement for the appli- 
cation of human rights obligations. It follows that concurrent jurisdictions give 
rise to concurrent human rights obligations. To the extent that they correspond 
to different manners in which states exercise their power over the same right- 
holders, concurrent jurisdictions may give rise to different types of human rights 
obligations (positive or negative). Where they arise from joint extraterritorial 
jurisdictions or form parallel territorial jurisdictions, concurrent human rights 
duties can be identical. This is the case, for instance, when migrants move from one 
country to another. But concurrent human rights duties can also be complemen- 
tary when they are triggered by different degrees of control and authority, that is, 
manifestations of state power, over a given situation.**” This situation might arise 
when a state is directly patrolling the territorial waters of another state, or when it 
is supporting the authorities of that state in SAR operations.*** The case law of the 
ECtHR and the HRC does not provide much guidance as to the allocation of these 
duties. Nevertheless, Besson has observed that, while the intensity and degree of 
state power necessary for positive human rights obligations to arise extraterritori- 
ally is often difficult to establish, this cannot be automatically excluded.°*” 

Some conceptual and practical hurdles can prevent the recognition of concur- 
rent jurisdictions during the implementation of the EIBM, in particular before the 
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ECtHR. At the theoretical level, the idea of concurrent jurisdictions is in tension 
with the required unicity of legitimate state power.*“° The recognition of concurrent 
jurisdictions of different states under the ECHR can also be exposed to some other 
difficulties, mostly related to procedural requirements for the admissibility of a case 
before the ECtHR.*"! In fact, all states whose jurisdiction is at stake should be parties 
to the ECHR. As the EU is not (for the time being) a party to the ECHR,**” Member 
States could avoid ECtHR scrutiny by acting through the organs of the EU, most 
notably Frontex. Furthermore, many of the states involved in cooperative deterrence 
policies on behalf of destination states are not parties to the Convention either.*" 

These procedural problems notwithstanding, states are bound by an obligation 
to ensure that non-state actors whose action they are in a position to regulate do 
not breach their human rights obligations.*“* This positive duty derives from the 
due diligence obligation binding all states joining an international organisation 
whose membership might lead them to breach their human rights obligations.>° 
Crucially, this due diligence obligation is independent of any separate human 
rights obligation of the organisation. Therefore, all EU Member States are bound 
by a due diligence obligation to prevent potential human rights violations that 
might occur in the context of their collective action. 

Human rights due diligence obligations in extraterritorial contexts have been 
affirmed in relation to unilateral coercive measures,*° as well as UN support 
for non-UN security forces.’ Notably, the UN’s Human Rights Due Diligence 
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Policy (HRDDP) requires an assessment of the risk that the intended recipient of 
support will commit grave violations of international humanitarian, human rights, 
or refugee law.*48 Along the same lines, the due diligence obligations of the EU 
and its Member States in relation to their extraterritorial migration control poli- 
cies imply a duty to perform an ex-ante human rights assessment for cooperation 
projects beyond the borders of EU Member States.34° 

Various international and regional human rights bodies have recently expanded 
their understanding of jurisdiction by identifying extraterritorial due diligence 
obligations in relation to the extraterritorial action of third parties.” Along these 
lines, with regard to the EIBM in general and to Frontex operations more specifi- 
cally, the due diligence obligations of the EU and its Member States would depend 
on their actual capacity to impact the human rights situation of migrants affected 
by their policies and practices. This position remains contested, however;**! and 
needs to be tested in practice, particularly regarding the jurisdictional reach of the 
ECHR which has been strictly interpreted. 

A further question that needs to be resolved concerns the multiplicity of poten- 
tially responsible actors, involved in the control of the EU external borders. As 
already noted, not only EU Member States, but also various EU bodies, most nota- 
bly Frontex, and third states are involved in the control of the EU external borders. 
Competence over migration control is thus disaggregated and shared among a 
vast array of different actors, which may thus exercise concurrent human rights 
jurisdiction over the people involved in their activities. Of the many obstacles 
that those willing to search for accountability for human rights violations through 
litigation must surmount is unravelling the knot of attribution of responsibilities 
linked to the conducts of each of these actors, who might have different human 
rights obligations. 

An additional complication concerns the invocation of responsibility for 
human rights violations before a court or independent body. Migrants face numer- 
ous problems in invoking their rights. This is all the truer if they have been returned 
or have an irregular legal status.*°* The difficulties become insurmountable in the 
absence of independent fora competent to adjudicate over alleged violations. This 
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is most notably the case for alleged human rights violations occurring during 
Frontex activities. Far from being independent and effective, the agency’s internal 
complaint mechanism largely depends on the discretion of internal monitoring 
bodies. This, together with Frontex’s immunity before national courts, and the 
complications of legal actions before the CJEU, might preclude access to an inde- 
pendent judicial forum for victims of human rights violations committed by the 
agency’s staff. The next chapter will illuminate these questions, especially regard- 
ing the allocation of responsibility during Frontex’s operational activities. 


VI. Conclusion: Jurisdiction and Power Relations 
in the European Integrated Border Management 


The EIBM involves an assemblage of different actors, practices and techniques 
expanding border control measures beyond the borders of European states. 
This involves several challenges regarding the applicability of the human rights 
obligations binding Frontex and its Member States. All Member States have the 
obligation to secure the human rights of everyone within their jurisdiction.’ The 
foregoing discussion has, however, shown that a strict application of the current 
legal framework may result in the denial of the jurisdiction - and therefore of 
the legal responsibility - of European states, absent any direct physical control of 
the individuals involved in their collective border control activities. Moreover, the 
multiplicity of actors involved in the implementation of the EIBM may imply the 
concurrent exercise of jurisdiction by different entities over the same situation. 

A few observations can be drawn in relation to the exercise of jurisdiction 
over the EIBM in general and over Frontex joint operations more specifically. 
First and foremost, the authorities of Member States hosting Frontex joint 
operations would generally exercise jurisdiction based on the territorial model. 
Second, based on the personal model, whenever a state exercises direct and 
physical authority and control over an individual a jurisdictional link is estab- 
lished. This enlivens the human rights guarantees by which every state party to 
the ECHR is bound. This is the case, for instance, in rejection or detention at 
the frontier," but also in maritime interdiction operations executed beyond the 
territorial waters of the state concerned.** The host state would in these cases 
exercise jurisdiction based on its control over a given activity and the persons 
involved therein. In addition, participating states can in principle exercise juris- 
diction as soon as their officers seconded to a Frontex joint operation exercise 
their administrative or law enforcement powers. This remains an exception to 
the rule according to which the officers participating in joint operations should 
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act on behalf of the host Member State. Nevertheless, the exercise of concurrent 
jurisdictions should not be a priori excluded. 

The same conclusion can also be reached with regard to return operations, 
where irregular migrants are deported to third states either by a single Member 
State or within the framework of a joint return operation coordinated by Frontex. 
Arguably, jurisdiction is exercised by the Member State issuing the return decision. 
However, human rights violations can occur during the execution of such a deci- 
sion. In a context where multiple authorities cooperate, the exact determination 
of the responsible agent depends on the circumstances of each case. At the same 
time, Frontex is also under an obligation to ensure the fundamental rights of people 
subject to return procedures that it coordinates.*°° As the EU is not yet a party to 
the ECHR, the only available remedy would be before the CJEU. The applicability 
of the guarantees included in the CFR will therefore depend on the applicability of 
EU law to the case at hand, which is highly probable given that the cooperation of 
return operation is explicitly governed by the Frontex Regulation. 

That notwithstanding, the scope of application of EU law is open to different 
interpretations and this has given rise to serious difficulties, as it plays a central 
role in triggering EU fundamental (human) rights obligations. In this respect, the 
X and X case demonstrates the malleability of the language of human rights, as 
well as the ambiguity of the scope of EU law and its fundamental rights guarantees, 
which in substance were interpreted as applicable primarily to a limited group of 
privileged migrants, mostly Europeans. The same case also illustrates one of the 
fundamental paradoxes of international and EU refugee law.” Only those who 
have succeeded in leaving their country and reaching the territory of another can 
benefit from international protection. Asylum is a right that is conditioned upon 
a discretionary decision, that is, the crossing of borders. For those whose life and 
freedom depend on the very possibility to flee, international protection obliga- 
tions binding states towards individuals already within their territories are largely 
meaningless. 

In a world where the unanimous state response to the rise of people on the 
move is the tightening and multiplication of borders, the delimitation of states’ 
human rights obligations needs a consonant paradigm. In delineating the scope of 
human rights jurisdiction, the substantial exercise of state power and the vulner- 
able situation of the individuals involved should play a pivotal role. 

When it comes to cooperation with third countries to outsource migration 
controls, jurisdiction can be established in various ways, even in the absence 
of direct contact with the migrants concerned via pre-departure measures. 
Jurisdiction could be determined in relation to the public powers jointly exercised 
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by countries of destination and departure when they implement pre-border 
control measures. Decisions taken within the territory of EU Member States, but 
engaging harmful effects beyond their borders could likewise trigger their juris- 
diction. Another option would be to rely on the complicit conduct of destination 
states together with their decisive influence over the authorities of countries of 
departure who, without such support, would be unable to effectively perform pre- 
departure controls. 

The ECtHR has not yet decided on the question of jurisdiction over contact- 
less deterrence practices. It could avoid a decision by applying the traditional 
notion of extraterritorial jurisdiction as direct and physical control over people or 
territories. Or it could take a stronger stance, using one of the above-mentioned 
approaches or a combination of them. The sharing of information underlying the 
EU migration control databases, for example, could provide the basis for an argu- 
ment regarding their decisive influence on migration policy decisions, including 
pre-departure measures in third countries. The CJEU could also intervene in this 
debate. The Luxembourg Court decision would depend on its interpretation of the 
scope of EU law, but also on many procedural hurdles the applicants would need 
to overcome before reaching the Court.*°8 

And yet, in recent years, European Courts seem rather reticent in applying 
extraterritorially the obligations they are mandated to supervise. The current 
resistance to establishing extraterritorial human rights obligations in the context 
of migration control measures should be interpreted against the xenophobic turn 
in many countries’ migration policies and the backlash against human rights more 
generally. From this angle, objections to extraterritorial human rights are, at least in 
part, objections to the legal protection of migrant rights. The politicised nature of 
this issue area may induce human rights courts and monitoring bodies to dynami- 
cally engage with the question of jurisdiction to ensure the effectiveness of human 
rights in the face of current regressive factions; nonetheless, the general backlash 
against supranational institutions may also lead judiciaries to adopt a more atten- 
tive and cautious approach, shying away from disputed cases at the admissibility 
stage and avoiding establishing wider precedents.> 

The EU cooperative deterrence policies are embedded in an unequal distri- 
bution of power among the EU and the Member States, and countries of origin 
and transit. Such power is exercised in the ambiguous form of economic, political 
and technical or operational support to third states in exchange for the sealing of 
their borders. This elusive expression of public power would pass into oblivion if 
read through the prism of the conventional notion of jurisdiction. In this vein, 
the relational approach discussed above reflects a different understanding of juris- 
diction as the exercise of state power embracing its multiple manifestations. At 
the same time, it does not deny the responsibility of third states that cooperate 
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in deterrence policies with harmful effects on the human rights of migrants. In 
doing so, this approach refrains from adopting a paternalistic attitude that could 
perpetuate accusations of human rights colonialism. Importantly, the relational 
approach recognises the possibility of concurrent jurisdictions. As the next chap- 
ter will show, in this respect, a further challenge for anyone seeking accountability 
for human rights violations that might occur during Frontex operations concerns 
the distribution of responsibilities among the assemblage of different authorities 
participating in the agency’s activities. 

To conclude, the regional containment of undocumented migrants is under- 
girded by a sovereignty discourse that justifies their exclusion from Europe as an 
accident of its collective self-determination. These policies are part and parcel of 
the ‘four-tier access control model’ underlying the EIBM.*® They aim to discour- 
age and hinder any attempt to reach Europe - mostly by economically and 
politically marginal persons. Human rights courts can attempt to remedy such 
a situation, finding new jurisprudential solutions that take into consideration 
the power exerted by destination states on third countries. This can ensure the 
legal responsibility of supporting entities without denying that of third countries. 
However, the inequality inherent in the power relation between countries cannot 
be jurisprudentially solved. Equality may entail shifting power within the relation- 
ship instead of pushing it outside or beyond it.*°! 
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International Responsibility and the 
Implementation of the EIBM 


I. Introduction: International Responsibility and 
the Many Hands at the European Borders 


This chapter will explore the circumstances under which Frontex and the Member 
States may incur international responsibility for violations of migrant rights. It 
examines how international responsibility can be attributed to the EU (Frontex) 
and/or the states participating in its border control activities and how the respon- 
sibility of one of these actors relates to that of the others. 

The previous parts of this work have shown that the EIBM in general, and Frontex 
activities in particular, disclose a variety of implications for migrant rights. The inher- 
ent human rights sensitivity of border control activities is exacerbated by the recent 
developments in the management of European borders, which are increasingly 
secured from a distance by a panoply of different actors and technologies integrated 
within an assemblage of containment practices. As a result, not only human rights 
obligations are difficult to be established because of the jurisdictional limits of the 
relevant legal framework; but the plurality of actors involved in potential violations 
also implies serious difficulties in the distribution of the concomitant responsibilities. 

This multiplicity, and its legal challenges, are patent in Frontex’s joint opera- 
tions. Migrant rights violations occurring during Frontex’s joint operations involve 
the personnel and equipment of the agency, EU Member States and third coun- 
tries. In this intricate situation, numerous actors are involved with different de 
iure mandates and de facto capabilities. In cases of migrant rights violations, these 
actors hand responsibility off to one another, blaming each other for the harmful 
consequences of their collective actions at the EU’s external borders. A veil of legal 
uncertainty often surrounds these actions: the lack of transparency coupled with 
the intertwining of actors and their relative competences in the management of 
the European borders produce a confused factual and legal jigsaw puzzle that is 
difficult to re-assemble in accordance with the existing legal framework. 

The allocation of responsibilities in complex settings such as the EIBM is not 
always straightforward. This has been described as ‘the problem of many hands’! 


1 Dennis F Thompson, ‘Moral Responsibility of Public Officials: The Problem of Many Hands’ (1980) 74 
American Political Science Review 905. In relation to Frontex, see Mariana Gkliati and Herbert Rosenfeldt, 
‘Accountability of the European Border and Coast Guard Agency’ RLI Working Paper No 30 (2018). 
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Because many different actors contribute in many ways to decisions and policies of 
complex organisations, it is difficult even in principle to identify who is responsible 
and to what extent, for the outcomes of such decisions or policies. The many hands 
contributing to the same wrongful conduct are covered behind the veil of their 
collective action. In concrete terms, this signifies that the victims are deprived of 
any meaningful remedy. The problem of many hands may result in such a disper- 
sion of responsibilities that ultimately no one is to blame, for no one had decisive 
control over the outcome of a situation.” 

The following analysis will address the problem of many hands relating to 
implementing the EIBM and Frontex operations. My investigation will start by 
defining the term ‘responsibility’ instead of the more general notion of ‘accountabil- 
ity’ (Section II); this will lead to the exploration of the international responsibility 
of the EU and the Member States (Section III). I will then chart the rules govern- 
ing the distribution of international responsibility between the EU and the states 
contributing to Frontex’s joint operations (Section IV). I will examine the possi- 
ble consequences of the EU and its Member States’ international responsibility 
(Section V) and outline the main issues arising from the concurrent responsibili- 
ties of individuals and of states or international organisations for migrant rights 
violations in the context of Frontex joint operations (Section VI). I will then briefly 
consider where and how the rules discussed in the chapter could be implemented 
(Section VII). By way of conclusion, the chapter will highlight the value of other, 
less formal, accountability mechanisms that may prevent potential violations or 
offer some form of reparation to the victims (Section VHI). 


II. Responsibility in All its Variety 


The term responsibility has many meanings, inside and outside the legal domain, 
which may lead to confusion about its underlying idea. One of the main compli- 
cations of any discussion about responsibility lies in the very nature of this 
expression.’ Responsibility is an ‘essentially contested concept;* which can be best 
clarified by making a sketch of what Wittgenstein called ‘family resemblance.” Just 
like members of a family, different concepts having no common feature can be 


? Mark Bovens, The Quest for Responsibility: Accountability and Citizenship in Complex Organisations 
(Cambridge, Cambridge University Press, 1998) 40. 

3James Crawford and Jeremy Watkins, ‘International Responsibility’ in Samantha Besson and 
John Tasioulas (eds), The Philosophy of International Law (Oxford, Oxford University Press, 2010); 
Andre Nollkaemper, ‘Responsibility’ in Jean d’Aspremont and S Singh (eds), Fundamental Concepts for 
International Law (Cheltenham, Edward Elgar, 2017). 

Walter Bryce Gallie, ‘Essentially Contested Concepts, Proceedings of the Aristotelian Society 
(Oxford, Oxford University Press on behalf of The Aristotelian Society, 1955). 

5Ludwig Wittgenstein, Philosophical Investigations (1958) 4th edn (PMS Hacker and Joachim 
Schulte eds, Oxford, Wiley-Blackwell, 2009) 32-33. See also: Bovens (n 2) 24. 


Responsibility in All its Variety 209 


connected through a series of overlapping similarities. The notion of responsibility 
can be related to the idea of answerability® and linked to a ‘duty to deal with some- 
thing, which may or may not correspond to a legal obligation. It can be connected 
to a legal, political, or moral duty that derives from the role or office of a certain 
actor.’ Frontex FRO, for example, is responsible for handling complaints received 
by the agency. 

Responsibility as answerability should be distinguished from responsibil- 
ity as liability. The latter has a narrower legal meaning, which conveys the idea 
that those who violate their obligations become liable for the legal consequences 
of such violations. This notion of responsibility underlies the ILC’s Articles on 
International Responsibility of States (ARS) and International Organisations 
(ARIO).8 Under these rules, an international legal person who breaches its inter- 
national obligations bears a duty to right its wrongs and provide remedies.’ The 
common denominator is the idea of accountability for past events or conduct. 
The political, moral or legal implications of past events or conduct are all covered 
by the ample conceptual umbrella of accountability. Accountability is often used 
interchangeably with responsibility.'° In what follows, however, the term respon- 
sibility has a specific and narrow legal meaning, which is only part of the broader 
idea of accountability. 

Following its traditional formulation, international responsibility is under- 
stood to be the legal principle governing the determination of legal consequences 
following a violation of an international obligation.’? The idea that a violation 
should be undone and reparation should be provided is central to law, and inter- 
national law is no exception.’ As such, the notion of responsibility is essential to 
much of how we think about international law and why it matters. However, this is 
not to deny the significance of the broader concept of accountability, which may be 


6 Etymologically, the term responsibility originates from the Latin verb respondére (to answer). See: 
Dario Mantovani, ‘From “Respondere” to “Responsibility” A Roman Lawyer's Gloss on the International 
Law of State Responsibility’ in Samantha Besson (ed), Theories of International Responsibility Law 
(Cambridge, Cambridge University Press, 2022). 

7HLA Hart, Punishment and Responsibility: Essays in the Philosophy of Law (1968) 2nd edn (John 
Gardner ed, Oxford, Oxford University Press, 2008) 212-14. 

8 See respectively: ILC, Articles on Responsibility of States for Internationally Wrongful Acts, 2001, 
in UN Doc. A/56/10 (ARS); ILC, Articles on Responsibility of International Organizations, Yearbook 
of the International Law Commission, 2011, vol II, Part Two (ARIO). 

9’ See ARS, Commentary to Article 1, para 3. 

10 See for example: Deirdre Curtin and Andre Nollkaemper, ‘Conceptualising Accountability in 
International and European Law’ (2006) 36 Netherlands Yearbook of International Law 3; Jan Wouters, 
Eva Brems, Stefaan Smis and Pierre Schmitt (eds) Accountability for Human Rights Violations by 
International Organisations (Antwerp, Intersentia, 2010). 

11 For a similar conceptualisation see: Jutta Brunnée, ‘International Legal Accountability through the 
Lens of the Law of State Responsibility’ (2005) 36 Netherlands Yearbook of International Law 21. 

12 PCIJ, Factory at Chorzów, Judgment No 8, 26 July 1927, PCIJ Reports Series A, No 9, 21; Art 1, 
ARS, Commentary, para 5. 

13 Art 30, ARS, Commentary, para 1. 
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operationalised through less formal mechanisms, sometimes having a more effec- 
tive impact on the consequences of a violation and its prevention. 

The ILC’s ARS and ARIO are legally binding to the extent that they codify rules 
of customary international law. In its work on both sets of rules, the ILC discerned 
the rules on international responsibility from those that place states or interna- 
tional organisations under certain obligations, the violation of which may be a 
source of responsibility. In this line, Roberto Ago famously distinguished primary 
rules, which define international obligations and their content, and secondary 
rules, which determine whether an international obligation has been violated and 
what the consequences of the violation should be.'4 While the previous chapters 
have mainly dealt with the former, what follows will examine the EIBM from the 
perspective of the latter, thus engaging with the consequences of a violation of any 
previously identified international legal obligation. 

International responsibility arises from any conduct qualified as internationally 
wrongful.!° Internationally wrongful conduct materialises under two cumulative 
conditions:!® (a) it is attributable to a state or international organisation under 
international law; and (b) it constitutes a breach of their international obliga- 
tions. The first condition refers to the conduct of a person or group of persons 
which, from the point of view of international law, can be qualified as a collec- 
tive entity - a state or an international organisation - that would not be able to 
act without the intermediation of individuals.!”? The second requirement implies 
that any conduct - either an action or an omission - entailing a violation of an 
international obligation of a state or international organisation can trigger their 
international responsibility. Wrongful conduct might arise from the violation of 
a customary rule of international law, a general principle, a treaty, or a unilateral 
act. International responsibility arises independently from the source of the inter- 
national obligation that has been breached.!* The character of a violation or its 
gravity is also irrelevant for the purposes of establishing responsibility.!? However, 
certain obligations, such as those resulting from peremptory norms, may entail a 
specific set of consequences.” The two abovementioned components - the breach 
of an international obligation and its attribution - are the necessary and sufficient 


14 Third Report on State responsibility, by Mr Roberto Ago, Special Rapporteur, “The internation- 
ally wrongful act of the State, source of international responsibility, Extract from the Yearbook of the 
International Law Commission, 1971, vol. II, para 6. For further discussion see Eric David, ‘Primary 
and Secondary Rules’ in James Crawford, Alain Pellet and Simon Olleson (eds), The Law of International 
Responsibility (Oxford, Oxford University Press, 2010). 
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17 Luigi Condorelli and Claus Kress, “The Rules of Attribution: General Considerations’ in James 
Crawford, Alain Pellet and Simon Olleson (eds), The Law of International Responsibility (Oxford, 
Oxford University Press, 2010) 221. 
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conditions for responsibility to arise, provided that there is no circumstance 
precluding the wrongfulness of the conduct in question.”! 


II. International Responsibility for 
Conduct Relating to the EIBM 


As already discussed, the development of a common policy on integrated border 
management and the border enforcement powers underlying it is a shared compe- 
tence of the EU and its Member States.” This raises questions regarding the 
conditions upon which the EU and its Member States can be held responsible 
for their conduct within the framework of this common policy. These questions 
require an examination of the relationship between the EU and its Member States, a 
relationship marked by the independent legal personality of both subjects involved. 

Following Article 47 TEU, the EU is conceived as a unique and uniform edifice, 
with a discrete legal personality. This assertion, however, conceals the complex 
institutional structure that underlies the Union. One issue that still needs to be 
solved is whether and to what extent individual EU institutions and other bodies 
may enjoy international legal personality.” For the present purposes, as demon- 
strated in chapter two, Frontex possesses a derivative legal personality under 
international law and a full legal personality under EU law. Consequently, the 
agency can trigger the international responsibility of its parent organisation, from 
which its personality derives; in addition, it can be held responsible for breaches 
of EU law obligations.’ 

The autonomy inherent to the notion of legal personality strongly suggests that 
Member States cannot generally be regarded as responsible for the internationally 
wrongful acts of an international organisation.” International organisations are 
autonomous legal subjects, for they can express a juridical will separate from that 
of their creators. Where Member States are not exercising their autonomy within 
the processes of an organisation, they are not acting as legal subjects and therefore 
cannot be held responsible. In this sense, “[w]ithout volonté distincte international 


organizations cannot incur responsabilité distincte.” 
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4For a detailed analysis of the allocation of responsibilities among the actors participating in 
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2018) 180-316. 
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Autonomy is a functional concept. International organisations can exercise 
their autonomy about a specific competence that Member States confer to them 
but not in relation to others. This is clear when it comes to the exclusive compe- 
tences of the EU, such as fisheries matters.” Less clear is how the organisational 
veil will effectively come into play in situations of shared competences, such as 
the EU integrated border management. The following sections will illuminate the 
limits of EU international responsibility as compared to that of Member States in 
the context of border enforcement activities. 


A. EU Responsibility 


It takes a wrongful act to be held responsible. When it comes to international 
organisations, however, questions about which sorts of international obligations 
are incumbent upon them and therefore, which sorts of breaches may trigger their 
responsibility, are far from being obvious.” In fact, the nature and the sources of 
international organisations’ human rights obligations are still a matter of debate - 
not least because, frequently, they are not parties to human rights treaties.” 
Nevertheless, as seen in chapter three, the EU is bound by international human 
rights and refugee law at various levels. 

More concretely, however, formal human rights and refugee law endorsements, 
commendable as they are, need to reflect a reality of substantial compliance with 
international law. Over the years, many have questioned the compatibility of EU 
legislation on asylum and immigration with international law, in particular with the 
Refugee Convention.*° The compatibility of the CEAS with international human 
rights law has been challenged in various instances before the ECtHR. Still, the 
Court has been competent to decide only on the Member States’ responsibility.*! 
Any external review of the EU’s human rights responsibility is precluded until its 
formal accession to the ECHR. 

Those concerns might be mitigated by the fact that the protection of funda- 
mental rights in the EU legal system is now firmly grounded in the CFR, which is 
binding on the EU, its organs and Member States.*” The CJEU is thus competent to 
adjudicate the compatibility of EU law with the fundamental rights enshrined in 
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the CFR, which reflect most rights included in regional or universal human rights 
treaties. The significance of the CFR and the judicial review of the CJEU in matters 
of fundamental rights should not be overestimated, however. Individuals must 
overcome many procedural hurdles to begin litigation before the Luxembourg 
Court;*? from an international law perspective, the absence of an external review 
mechanism seems to be still one more obstacle to the effective implementation of 
human rights in the EU legal system. 


B. EU Member States’ Responsibility 


Along with the responsibility of the EU itself, there is the question of whether 
Member States become or remain responsible for violations of human rights 
attributed to the international organisation. As a matter of international law, states 
are free to create international organisations and transfer powers to them. Yet, in 
light of the limited possibilities of bringing a claim against international organisa- 
tions under international human rights law, the responsibility for exercising these 
powers in violation of human rights risks being disregarded.** For example, the 
conduct of any EU Member State can be challenged before the ECtHR. Still, when 
Member States violate the ECHR as a result of conduct put in place pursuant to EU 
law, the EU cannot be held responsible for the primary breach before that Court. 
The ECtHR has unfailingly declared inadmissible claims brought against interna- 
tional organisations, irrespective of whether they were formally directed against 
their Member States.*° For the time being, EU Member States have not been found 
responsible for breaches of the ECHR on the exclusive base of their membership. 
This situation is different from that of Member States, who are held responsible for 
conduct performed in compliance with EU law. 

It is well established that states may not relieve themselves of obligations they 
have assumed through existing treaties and conceal their responsibility behind the 
organisational veil.*° In this vein, the ECtHR has consistently affirmed that, while 
states are free to transfer their powers to international organisations, absolving 
states from their responsibility under the ECHR in relation to the field of activity 
covered by such transfer of powers would be incompatible with the object and 
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purpose of the Convention.*” Yet, in the leading case Bosphorus,*® the Court found 
that the conduct of states taken in compliance with their international obligations 
is justified as long as the relevant organisation is considered to protect funda- 
mental rights ‘in a manner which can be considered at least equivalent to that for 
which the Convention provides’? Where an international organisation offers such 
equivalent protection, the Member State implementing obligations flowing from 
its membership of the organisation is presumed to comply with the requirements 
of the ECHR. 

The presumption of equivalent protection rests upon two cumulative condi- 
tions. First, regarding the EU, a Member State should have no discretion regarding 
how it implements its obligations flowing from Union law. State discretion is 
exercised concerning instruments of EU primary law,*° but also with regard to 
EU directives (which by their very nature entail obligations of result)*! and even 
EU regulations, where states are granted a certain margin of manoeuvre in their 
implementation.*? Second, the potential of EU law should be fully exploited, 
meaning that the CJEU must have the opportunity to assess the compatibility of 
contentious cases with fundamental rights. Nonetheless, the presumption of 
equivalent protection is not absolute: even if the two conditions are satisfied, the 
presumption may be rebutted where the protection offered by EU law is consid- 
ered ‘manifestly deficient’ in the specific case.** In such cases, the interests of 
international cooperation would be countered by the role of the ECHR as a ‘consti- 
tutional instrument of European public order’ and the situation in question would 
be subject to a thorough human rights examination.“ This is particularly rele- 
vant in cases where the EU principle of mutual trust applies.*° Most notably, the 
ECtHR acknowledged the importance and the legitimacy of mutual-recognition 
mechanisms in the area of freedom, security and justice referred to in Article 67 
of the TFEU and of the mutual trust that they entail.” This should not imply 
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the automatic and mechanical application of mutual-recognition mechanisms.“ 
Rather, the Court requires, as a minimum, a review commensurate with the grav- 
ity of any serious allegation of human rights violations in order to ensure that the 
protection of those rights is not manifestly deficient. In addition, the Court has 
also required Member States to correctly apply EU law, and in case of doubt on its 
application, they should refer the case to the CJEU.°° 

The EIBM is a shared competence of the EU and its Member States; in particular, 
the EU operates in this context through its agency Frontex, which coordinates the 
activities of Member States, other EU agencies and third countries. Significantly, the 
increased power of the agency does not affect the division of competences between 
the Union and the Member States regarding their international obligations.°! It 
follows that Member States are responsible for their conduct during the agency’s 
operations in breach of the ECHR. This, however, should be established on a 
case-by-case basis, with due regard to the circumstances of each situation. 

The EIBM rests on instruments of secondary EU law that include human rights 
guarantees as included in the CFR, the ECHR, and other relevant international law 
instruments, such as the Refugee Convention or the CRC.** Where one of these 
instruments refers only to the CFR, by virtue of its Article 52(3), such protection 
should be interpreted as at least equivalent to that of the ECHR. Furthermore, the 
most recent Frontex Operational Plans also refer to relevant international law and 
fundamental rights guarantees.” All Member States participating in Frontex oper- 
ations are thus bound by these obligations, including non-EU Schengen Member 
States. The latter, although not bound by the CFR, remain bound by relevant inter- 
national human rights law instruments, such as the ECHR, the ICCPR and the 
Refugee Convention. All these instruments ensure the human rights compliance 
of all the actors participating in Frontex activities and in the management of the 
EU borders. 

However, Fink rightly observes that the obligations of border officers partici- 
pating in Frontex operations may originate not only in the mentioned legal 
instruments but also in the instructions received from the host state's authorities 
and from the agency.*4 The Operational Plans or the agency’s Regulation do not 
provide any indication as to the ability of border guards to contravene instruc- 
tions incompatible with the international obligations of the relevant authority. 
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Regulation 2019/1896 introduced the duty of the coordinating officer to report to 
the executive director cases where instructions issued to teams by host Member 
States are not in compliance with fundamental rights and, where appropriate, to 
suggest the suspension or termination of an operation.” Nonetheless, it is not 
clear to what extent the executive director is under an obligation to terminate or 
suspend an operation in cases of human rights violations. 

The ECtHR could hold that those operational instructions should, at any rate, 
comply with the human rights guarantees included in the legal or quasi-legal instru- 
ments from which they originate - that is, from the agency’s regulation and operational 
plans. Yet, as highlighted in the previous parts of this study, those instruments suffer 
from several deficiencies in terms of human rights protection, not least with regard to 
the complaints mechanism recently included in the agency’s legal framework. 

All in all, it remains doubtful whether the legal framework surrounding 
Frontex activities would be considered as offering protection that is substantially 
and procedurally ‘at least equivalent to that for which the Convention provides. 
Consequently, it seems conceivable that states’ conduct during Frontex operations 
would require full scrutiny before the ECtHR. 


IV. The Rules Governing the Attribution 
of an Internationally Wrongful Act in 
the Implementation of the EIBM 


International responsibility arises from any conduct attributable to a state or inter- 
national organisation that constitutes a breach of their international obligations. 
By and large, collective entities such as states and international organisations can 
only act with the intermediation of individuals. Attribution is therefore the legal 
operation aimed at imputing the conduct of an individual or group of individu- 
als to a state or international organisation for the purposes of international law. 
An international wrongful act can be imputed directly to a state or international 
organisation that violates its international obligations, or it can be indirectly attrib- 
uted to a state or international organisation that facilitated such a violation. The 
first case is often referred to as attribution of conduct, from which direct responsi- 
bility derives, while the second is labelled attribution of responsibility, from which 
indirect responsibility originates.°” 

Direct and indirect responsibilities differ as to the determination of these two 
constitutive elements of international responsibility. The fundamental difference 


55 Art 44(3)(d), Regulation 2019/1896. 

56 Bosphorus (n 38) para 155. 

57 For a clear differentiation of the two notions, see: JD Fry, ‘Attribution of Responsibility’ in André 
Nollkaemper and Ilias Plakokefalos (eds), Principles of Shared Responsibility in International Law: An 
Appraisal of the State of the Art, vol 1 (Cambridge, Cambridge University Press, 2014). 


The Rules Governing the Attribution of an Internationally Wrongful Act 217 


lies in the connection between the responsibility bearer and the breach of its 
international obligations. Namely, when it comes to direct responsibility, the inter- 
national obligation breached pertains to the same entity breaching it. Therefore, 
direct responsibility implies the direct attribution of an actor’s conduct in breach 
of its international obligations. Indirect responsibility, by contrast, is characterised 
by the distancing of these two elements, which are not linked straightforwardly. 

In the following sections, I will explore the rules on attribution of international 
responsibility as included in the ILC’s ARS and ARIO; I will then apply those 
general rules to the specific case of the EIBM as implemented by Frontex and the 
Member States during the agency’s joint operations. 

A caveat is in order. Given that the EU has not yet acceded to the ECHR and is not 
subject to any external human rights treaty body, all these observations are tentative. 
Hopefully, they will become useful in a more concrete fashion in the near future. 


A. Direct Attribution of Conduct 


The general assumption regarding responsibility for human rights violations 
occurring in the context of Frontex joint operations is that the principal responsi- 
bility rests on the Member State hosting an operation. As the host Member State 
retains primary responsibility for the management of its external borders, it is 
also primarily responsible for the potential wrongful outcomes of an operation. 
Notably, members of Frontex’s border management teams are border guards of 
the host Member State, but more importantly, the degree of authority and control 
exercised by host states over an operation is substantial; this allows the attribution 
of conduct by deployed border management teams to the host state. 

This section will show that Frontex joint operations are more intricate than 
is generally suggested by the abovementioned assumption. As seen in the previ- 
ous part of this study, Frontex operates in a complex network of actors exercising 
various degrees and forms of control over border control activities. This complex- 
ity can be reflected in the legal framework governing international responsibility, 
which provides for the possibility of multiple attribution of conduct. 


i. Exclusive Attribution of Responsibility to States 


States, as autonomous legal persons, are only responsible for conduct which is 
attributable to them. In this respect, the most basic rule on attribution stipulates 
that acts or omissions of persons exercising a public function are attributed to the 
state, whereas the acts or omissions of private persons acting in their private capac- 
ity are not.” Under Article 4 ARS, the conduct of an organ of the state is attributable 
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to that state, irrespective of the formal status or the specific function (legislative, 
executive or judicial) that the organ is exercising within the state.” This is gener- 
ally considered the most common basis for attribution established in the ARS, and 
it covers conduct by de jure organs. This provision applies to border guards of a 
Member State or a third state hosting one of Frontex’s joint operations; these offic- 
ers would clearly be considered organs of the host state pursuant to Article 4 ARS. 

The general rule of Article 4 knows, however, certain exceptions. There are 
situations where persons not officially identified as state organs may be author- 
ised to exercise a public function, and therefore their conduct would be attributed 
to the state that conferred that authority to them. The first of these situations 
concerns private persons or entities that are not formally recognised as state 
organs but are empowered to exercise public functions. This is the case for persons 
or entities exercising elements of governmental authority as envisaged by Article 5 
ARS.*! Second, Article 6 ARS considers the conduct of organs of a state placed at 
the disposal of another state as imputable to the latter. A further exception to the 
general rule set in Article 4 is Article 7 ARS, which concerns the attribution to 
the state of conduct by de jure organs acting ultra vires. The common denominator 
of all these situations is the de iure relationship between the state and the person 
or entity, which is formally or at least effectively incorporated within the state’s 
apparatus.” While these rules have in common the normative control of the state 
over the conduct of a person or entity,® Article 8 ARS provides for the attribution 
of conduct that does not result from a specific juridical connection to the state. 
This provision represents the main exception to the general rule providing for the 
non-imputability of private conduct to a state as it concerns the conduct of de facto 
organs of a state acting under its instruction, direction or control. 

For the present purposes, the most relevant of these rules is Article 6 ARS, 
concerning state organs placed at the disposal of other states. Following Article 6, 
the conduct of border guards of participating states is also attributable to the host 
state provided that three cumulative requirements are met.® First, the seconded 
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border guards should be considered as organs of the seconding state. This includes 
state organs as defined in the municipal law of the sending state.®° Second, the 
conduct of the transferred organ must involve the exercise of elements of the 
governmental authority of the receiving State.*’ Third, this organ should be ‘placed 
at the disposal’ of the receiving state. This means that the transferred organ is 
‘acting with the consent, under the authority of and for the purposes of the receiv- 
ing State.® In this line, the ILC clarified that ‘not only must the organ be appointed 
to perform functions appertaining to the State at whose disposal it is placed, but in 
performing the functions entrusted to it by the beneficiary State, the organ must 
also act in conjunction with the machinery of that State and under its exclusive 
direction and control, rather than on instructions from the sending State.®? The 
decisive element for the purposes of Article 6 is the authority that was responsible 
for the conduct of the organ in question, rather than the state apparatus to which 
it formally belonged or that within which it actually operates.”° 

These conditions seem to be met in the context of Frontex’s joint opera- 
tions. First, the seconded border guards from Member States participating in the 
operations are organs of the seconding state. An similar reasoning would apply 
to Frontex’s statutory staff deployed in the host Member State.”! The possibil- 
ity of an international organisation placing its organs or agents at the disposal 
of a state was considered residual during the drafting of Article 6 ARS and was 
not included in the final text.”? Nevertheless, the provision can apply to this 
situation by analogy.” During Frontex joint operations, the host state retains 
civil liability for damages created by its own officers, as well those created by 
Frontex staff.’4 Moreover, in case of criminal liability, the agency’s staff should 
be treated as officials of the host Member State.”° Second, border officers act with 
the consent, under the authority and for the purposes of the host Member State. 
While Member States ‘ensure the management of their external borders and 
the enforcement of return decisions, in their own interests and in the common 
interest of all Member States,”° they also bear ‘the primary responsibility for the 
management of their sections of the external borders.’ Team members deployed 
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to host Member States are, therefore, essentially acting for the purposes of the 
host Member State. Yet, when team members from Frontex or its Member States 
are deployed in a third country, the answer to the question about the purposes 
of their activities is less straightforward. The agency’s regulations and the model 
status agreements concluded between Frontex and third states are silent in this 
respect. However, the aim of their cooperation is ‘to strengthen border manage- 
ment and enhance security at the EU’s external borders.”* In this light, it is not 
clear whether team members deployed to a third country act for the purposes 
of the receiving state. Third, according to Regulation 2019/1896, deployed team 
members should always act under the instructions of the host Member State.” 
In the performance of their tasks, team members from Frontex and participating 
states must comply not only with international and EU law, but with the national 
law of the host Member State.8° 

The authority of the host state over Frontex joint operations may be limited 
in three main ways. First, the operational command over military assets remains 
with the Member State that contributed them.®! Second, participating Member 
States retain disciplinary powers over their seconded team members.®” Frontex 
statuary staff are also subject to the agency’s disciplinary measures and provisions 
on the use of force.®° Third, instructions issued by the host Member State should 
comply with the operational plan previously agreed upon by the host state and 
Frontex. The agency may communicate its views on these instructions, and the 
host Member State is bound to follow them ‘to the extent possible.*4 

Despite that, it seems overall possible to conclude that team members are 
generally ‘placed at the disposal of the host state. The responsibility for any human 
rights violations by team members is, therefore, ordinarily attributable to the 
host state. As acknowledged by the ILC, however, there can also be situations 
where the organ of one state acts simultaneously on the instructions of its own 
and another state, or there may be a single entity which is a joint organ of several 
states.*° In such cases, the conduct of the transferred organ could be attributed to 
both the sending and receiving state. 
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ii. Exclusive Attribution of Responsibility to the EU 


Attribution of responsibility in the context of the EU has generated doctrinal 
controversies that are not yet firmly settled.*” During the drafting process of 
the ARIO, the European Commission proposed to differentiate among vari- 
ous kinds of international organisations and supported the view according to 
which the special features of the EU called for the application of a lex specialis.*® 
According to this view, the conduct of states implementing EU law should be 
considered as that of the EU since the organisation exercises normative control 
over its Member States. While the ILC rejected the Commissions position, it 
eventually adopted a lex specialis provision in Article 64 ARIO, probably with 
the EU in mind.®? 

That notwithstanding, the presence of a special rule of attribution for the EU 
seems objectionable from multiple angles. First, it seems incorrect to rely on the 
internal rules of an international organisation to establish the responsibility for a 
wrongful act, which should be determined according to international law. Second, 
in practice, such an interpretation would lead to the substantial impunity of all the 
actors involved in potential human rights violations, since the EU is not a party to 
most of the human rights treaties to which its Member States are subject. In this 
vein, the ECtHR has asserted that states cannot circumvent their ECHR obliga- 
tions by transferring power to an international organisation.”” However, as already 
observed, the Court also established that an action flowing from a state’s member- 
ship to the EU could be justified to the extent that the organisation ensured a level 
of protection of fundamental rights considered equivalent to that of the ECHR, 
and in so far as the state was strictly implementing EU law.?! On the other hand, 
states remain fully responsible where they are left with a margin of discretion in 
implementing their international obligations. For the purposes of the present 
discussion, it is worth remembering that a degree of discretion is left to Member 
States in implementing the EIBM. Member States retain the primary responsibility 
for the control of their borders and are free to conduct border control operations 
beyond the aegis of Frontex.’ It seems therefore sensible to argue that they should 
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also retain the direct international responsibility flowing from their actions or 
omissions in the context of their border control operations. 

In elaborating the ARIO, the ILC largely followed the model provided by the 
ARS. Mirroring Article 4 ARS, the general rule on the attribution of conduct in the 
ARIO is Article 6. Yet, this provision is more comprehensive than its correspondent 
in the ARS. Article 6 ARIO provides that the conduct of an organ or agent should be 
regarded as ‘an act of that organisation under international law whatever position 
the organ or agent holds in respect of the organization.” Article 2(c) ARIO identi- 
fies the ‘organs’ of an international organisation with ‘any person or entity which 
has that status in accordance with the rules of the organization’; and Article 2(d) 
further specifies that the ‘agents’ of an international organisation are the officials or 
other persons or entities other than organs, who are ‘charged by the organization 
with carrying out, or helping to carry out, one of its functions, and thus through 
whom the organization acts. As the ARS, the ARIO leave it to the international 
organisation to define its own organs, whose conduct is attributable regardless of 
their position within the organisation itself.” The ICJ interpreted the term ‘agent’ 
in the ‘most liberal sense’ as ‘any person through whom [the international organisa- 
tion] acts.’ This broad definition, therefore, extends the scope of Article 6 ARIO 
to situations where the conduct of an agent is de iure or de facto connected to the 
organisation — corresponding respectively to Articles 5 and 8 ARS.’ 

In addition to Article 6, Article 7 ARIO governs the attribution of conduct to 
organs or agents placed at the disposal of an international organisation. According 
to this provision: 


The conduct of an organ of a State or an organ or agent of an international organization 
that is placed at the disposal of another international organization shall be considered 
under international law an act of the latter organization if the organization exercises 
effective control over that conduct. 


While the expression ‘placed at the disposal of’ suggests a common element of 
control over the conduct of the transferred organ or agent, there are significant 
differences between Article 7 ARIO and its corresponding provision, Article 6 
ARS. First, attribution under Article 7 ARIO is not limited to a specific kind of 
action. The provision does not require that the receiving organisation exercises 
‘elements of governmental authority, as such reference is unsuitable to interna- 
tional organisations.” Second, while Article 6 ARS requires exclusive direction 
and control over the seconded organ or agent, Article 7 ARIO refers to situations 
where the seconding state or organisation maintains to some extent a connection 
with the seconded agent or organ.”* The conduct of organs or agents placed at the 
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disposal of an international organisation is attributable to the latter where it exer- 
cises ‘effective control’ over them. In this sense, it is conceivable that both entities 
could exercise effective control over a given wrongful act, thus triggering their 
dual responsibility.” It follows - and this is the third difference - that the question 
to which Article 7 ARIO responds is not whether a conduct is attributable to an 
entity vel non, but to which of them it should be attributed and whether it could be 
attributed to both. 

In sum, while the general rule set in Article 6 ARS covers the situation of 
organs or agents fully (de iure or de facto) seconded to an international organisa- 
tion, Article 7 ARIO refers to situations where the seconding state or organisation 
maintains to some extent a connection with the seconded agent or organ, for 
instance by retaining disciplinary power or jurisdiction over criminal matters. !°° 
In this vein, the conduct of agents or organs over which an organisation exercises 
‘effective control is attributable to the latter. 

During Frontex joint operations, both the host state and the agency exercise 
a degree of influence over deployed personnel. The question is thus whether that 
influence reaches a degree of control sufficient to trigger the attribution of direct 
responsibility not only to the host state, but also to the agency. It is therefore neces- 
sary to look at who controls the actions of the various components of the border 
management teams deployed during Frontex operations. 

Frontex’s operational staff comprises statutory staff, staff seconded to the 
agency by the Member States for long- or short-term deployments and staff form- 
ing part of the reserve for rapid reaction for border interventions. First, since 
the entry into force of regulation 2019/1896, Frontex statutory staff deployed as 
members of border management teams are entrusted with executive powers.!0! 
Significantly, the regulation provides for the agency’s liability in case of damages 
caused by its statutory staff in the performance of these powers.!° Yet, some ambi- 
guities remain, as all members of the teams are mandated to ‘only perform tasks 
and exercise powers under instructions from and, as a general rule, in the pres- 
ence of border guards or staff involved in return-related tasks of the host Member 
State! This rule is without prejudice to the Staff Regulations of Officials and the 
Conditions of Employment of Other Servants of the EU, which clarify that EU 
officials, such as Frontex staff, should ‘neither seek nor take instructions from any 
government, authority, organisation or person outside this institution!” This, in 
line with Article 6 ARIO, suggests that the conduct of its own agents is attributable 
to Frontex, and therefore to the EU. Second, team members seconded by Member 
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States receive instructions from and act in the presence of the host Member State’s 
authorities. Therefore, where effective control is interpreted as exclusive command 
and control, the responsibility for any wrongful conduct performed by team 
members seconded from participating Member States is attributable to the host 
Member State, which retains the power to instruct them at the operational level.!°° 
The fact that participating Member States and Frontex retain disciplinary powers 
over their deployed personnel does not prevent the host state from exercising 
effective control over them. 

Nonetheless, it has been pointed out that the Frontex’s regulation does not 
explicitly exclude the agency’s staff from instructing border management teams, 
nor does it include a reference to the exclusive obligation of host states’ authori- 
ties to issue instructions. '°° Furthermore, Frontex has significant operational and 
decision-making powers relating to joint operations at the EU external borders. 
The agency's executive director draws up operational plans, which should receive 
the ex post facto agreement of the host Member State. The agency is also tasked 
with ensuring the efficient implementation and monitoring of these operational 
plans. This would suggest that Frontex could, to some extent, be involved in the 
command-and-control structure of the joint operations that it coordinates. Yet, 
a closer look at Frontex’s operational plans suggests a different conclusion, for at 
the operational level, the command and control of team members remain with 
the host state.!°” It follows that effective control, traditionally understood as the 
power to give orders, remains with the host Member State, as does the ensuing 
responsibility. By contrast, Frontex’s influence on the overall management of the 
EU’s external borders may correspond to ultimate authority and control over the 
border management teams. 

In sum, human rights violations resulting from the conduct of Frontex statu- 
tory staff are attributable to the agency, in so far as they are not seconded to the 
host Member State and they follow exclusively the agency’s instructions. But viola- 
tions occasioned by the conduct of Frontex border management teams’ members are 
attributable to the host Member State, which retains the power to give orders to the 
teams. Finally, where a violation occurs as a result of the conduct of both a member 
of Frontex statutory staff and a team member deployed from a participating Member 
State, the ensuing responsibility could be attributed to each sending entity. 
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iii. Effective Control and Multiple Attribution of Conduct 


Besides the exclusive attribution of conduct or direct responsibility, international 
law also allows the possibility to attribute responsibility for wrongful acts to multiple 
entities. !°8 This leads to a number of different interactions between the various rules of 
attribution previously identified in relation to independent subjects. Conduct can be 
attributed simultaneously to an individual, a state and an international organisation. 
This has been explained in terms of spheres of competence, layers of responsibility 
or, by analogy with quantum physics and the concept of complementarity.!© 

Multiple attribution of conduct mainly arises in two situations. First, the act 
or omission of one person or entity may be imputed to more than one subject 
simultaneously. This occurs, for instance, when a person or entity acts on behalf 
or under the instructions, direction or control of more than one state or interna- 
tional organisation at the same time, or it acts on behalf of one subject and under 
the instructions, direction, or control of another. Second, certain conduct may be 
jointly carried out by two or more persons or entities, each acting on behalf of a 
separate state or international organisation.'!° In this case, the joint conduct of 
different actors entails the responsibility of each of them as co-perpetrators. 

The possibility of multiple attribution arises from the importance ascribed to 
the issue of effective control over certain wrongful conduct. Despite the acknowl- 
edgements of scholars!!! and the explicit recognition of the ILC,!!? the proper 
basis for such dual attribution is still a matter of debate, for it is unclear whether 
and in which circumstances effective control over specific conduct can be exer- 
cised simultaneously by two actors.!"* 

While the legal framework seems to depict the host Member State as the 
scapegoat for all potential wrongs occurring during border control activities at 
its borders, Frontex and the other participating entities should not be relieved of 
all responsibilities. Besides situations where a potential human rights violation 
is caused by both Frontex’s statutory staff and the host state’s authorities, dual 
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attribution may also result from the conduct of an officer subject to the effective 
control of both the host state and Frontex simultaneously. 

The effective control standard is relevant, in various ways, for the secondary 
rules of attribution of responsibility.!!4 Nonetheless, given its ambiguous nature 
and scope of application, this test received multiple applications.!> The effective 
control test first employed by the ICJ in relation to Article 8 ARS in the Nicaragua 
case,!!¢ as reaffirmed in the Bosnia-Genocide case,!!’ requires the direction or the 
enforcement of the perpetration of a wrongful act.!!8 Despite the apparent corre- 
spondence, this requirement should not be conflated with the ‘effective control’ 
required in the context of Article 7 ARIO. While both provisions require factual 
control over the impugned conduct, Article 8 ARS implies the exclusive attribu- 
tion either to the state or to the non-state actor concerned, whereas Article 7 
ARIO may give rise to concurrent attribution where both entities exercise opera- 
tional control. 

The notion of effective control has most frequently been employed in the 
context of peace-keeping operations.!”? A prominent example is the now- 
infamous Behrami decision of the ECtHR.!*! The case concerned alleged human 
rights violations by both ECHR contracting states and troop-contributing coun- 
tries to the UN and North Atlantic Treaty Organisation (NATO) operations in 
Kosovo. While purportedly applying the effective control test, it has been widely 
chronicled that the ECtHR employed the lower ‘ultimate authority and control 
test. The Court found that the UN Security Council exercised ultimate author- 
ity and control and that NATO retained effective command over the relevant 
operational matters, and therefore declared the case inadmissible for lack of 
competence.!?2 
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Many commentators criticised this decision,!?? and even the ILC distanced 
itself from the ECtHR interpretation of its rules on attribution.!74 The ECtHR 
had the occasion to partially correct its stance in the subsequent Al-Jedda case,'*° 
where the Court found that neither the ‘ultimate authority and control nor the 
‘effective control’ tests were met and the alleged human rights violation was not 
attributable to the UN.!26 Significantly, this decision confirmed, a contrario, that 
dual attribution is possible under Article 7 ARIO.!?” 

The possibility of dual attribution was, in fact, confirmed by the Dutch 
Supreme Court in the Mustafic-Mujic!** and Hasan Nuhanovic cases,!”? in which 
the Netherlands was held responsible in relation to acts of Dutchbat seconded to 
the UN in the days following the fall of Srebrenica. These judgments, supported by 
various scholarly views,'*° determined that the responsibility for a given wrongful 
act lies with the entity best positioned to effectively and legally act to prevent the 
harmful result in question. Yet, it is too early to definitively conclude that effective 
control lies with the entity that has the power to prevent a given wrongful act. In 
particular, the relationship between Article 7 ARIO and Article 8 ARS remains 
particularly intricate. This complexity emerged more recently in the Mothers of 
Srebrenica case, where the Dutch Supreme Court rejected the previously estab- 
lished ‘power to prevent’ interpretation of effective control, and determined that 


‘effective control only exists in the event of “actual participation of and directions 


given by that State”.!! 


In the context of the EIBM, the competences and responsibilities of various 
entities are intertwined and may be difficult to disentangle. This is due not only 
to the intricacy of the interaction between various layers of the EU administrative 
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system, but also to the lack of transparency in which many of these activities take 
place. Given this complexity, the formal command-and-control structure in which 
EU agencies, Member States, and third countries cooperate should not be the only 
element to consider while assessing their responsibilities. According to the ILC, 
‘the factual control that is exercised over the specific conduct taken by the organ or 
agent placed at the receiving organization's disposal’ is the main criterion for attri- 
bution of responsibility.'*” Put differently, effective control is triggered not only 
by the general and abstract possibility that Frontex or a state intervenes to order 
border guards to perform their tasks in a particular way. Rather, it is the specific 
factual situation in which the agency and the Member States are involved with the 
EIBM that triggers effective control. In this sense, effective control is understood 
here as the normative and factual ability to prevent a wrongful outcome. 

Frontex’s influence over the EIBM and its concrete implementation are far 
from negligible. From this influence may emerge the ability of the agency (and the 
EU) to prevent potential human rights violations occurring during border control 
operations. First and foremost, the agency has the ability (and to some extent the 
legal duty) to prevent human rights violations potentially occurring during its 
operations, for instance, through a decision by its executive director to terminate, 
suspend, or not launch activities.!°* This ability to prevent is further supported 
by the fact that the agency controls the selection and training of border manage- 
ment teams. While Member States should contribute a certain number of staff, the 
agency's management board decides on the specific profiles and the numbers of 
operational staff needed.'*4 Furthermore, the executive director draws up a list of 
technical equipment and staff profiles required for each joint operation. This should 
be done in cooperation with the host Member State, but it is not sure whether this 
is a concerted decision or a decision requiring the final approval of the host state. 135 
The agency is also mandated to develop specific training programmes tailored to 
the functions of border guards deployed during its activities.!°° This may result in 
a significant degree of control over the conduct of team members. In this respect, 
effective control on the part of Frontex may be understood as the ability to ensure 
compliance with EU and international law in the execution of legitimate orders. 

The impact of Frontex’s operational and administrative activities on the 
overall implementation and supervision of the EIBM should not be overlooked. 
It is Frontex’s executive director who draws up each operational plan for joint 
operations.!?” Based on its vulnerability assessments, moreover, the agency may 
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also recommend that a Member State requests the launch or adjustment of joint 
operations, rapid border interventions or any other relevant actions.!** Frontex 
enjoys a large margin of appreciation in relation to its vulnerability assessments, 
which in turn significantly impact the implementation of the EIBM in general, and 
individual operations more precisely. Suppose the concerned Member State does 
not comply with the agency’s recommendations within the prescribed time limit. 
In that case, the Frontex management board will adopt a binding decision setting 
out the necessary measures to be taken by the Member State concerned, as well as 
the time limit for their implementation. If, again, the Member State does not duly 
implement such measures, the management board shall notify the Council and 
the Commission,!*? which in turn may take further action, including deploying 
Frontex teams and - as a last resort - reintroducing border controls at EU internal 
borders in accordance with Article 29 of the SBC.1° 

In terms of supervision, the agency is mandated to ‘ensure proper and effec- 
tive monitoring not only through situational awareness and risk analysis, but 
also through the presence of experts from its own staff in Member States.!4! 
Significantly, concerning the protection of fundamental rights, Frontex coordi- 
nating officers monitor the correct implementation of each operational plan in 
cooperation with the fundamental rights monitors and report to the executive 
director.'4* The presence of Frontex liaison officers in Member States to moni- 
tor their border control activities and their reporting duties in connection to the 
vulnerability assessment further supports the view according to which the agency 
has gained important leverage in the overall configuration of the management of 
Member States’ borders.!® The agency’s ability to take preventive actions in human 
rights protection is buttressed by the concomitant supervision of the FRO.'4 

Frontex’s control of the planning and implementation of joint operations at the 
EU external borders and its supervision capabilities go well beyond mere overall 
influence. Rather, they are often framed in terms of binding decisions requiring 
a certain level of legal authority.'*° Frontex’s decisions may also have a concrete 
impact on the specific conduct of border guards on the ground. This suggests that 
the agency is both normatively and concretely capable of preventing potential 
human rights violations from occurring during the implementation of the EIBM. 
That said, if one accepts the ‘power to prevent’ approach in establishing effective 
control, one may also find that human rights violations occurring during Frontex 
operations could, in some circumstances, be attributable to both the host Member 
State and the agency simultaneously. 
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In conclusion, dual or multiple attributions of the same wrongful conduct 
emerge as the most appropriate solution to fairly allocate responsibility to each 
participating entity in the kind of multi-actor situations in which the EIBM is 
implemented, particularly Frontex joint operations. Yet, the legal basis for such 
a multiple attribution, concerning more specifically the effective control require- 
ment, remains open to different interpretations. 


B. Indirect Attribution of Responsibility 


The bilateral paradigm requiring a direct connection between the responsibil- 
ity bearer and the conduct in breach of its international obligations is no longer 
the dominant feature of international responsibility. Increasingly, the breach of 
an international obligation results from a network of relations between vari- 
ous international actors operating in complex and often opaque schemes and 
arrangements.!“° In this context, the bearer of responsibility does not correspond 
to the actor whose conduct directly caused the wrongful outcome.'*” The idea of 
holding a subject of international law responsible for wrongful acts not directly 
linked to its own conduct is relatively recent and is mainly due to the growing 
interdependence of the international society. 148 

There are two main forms of implication of a state or an international organisa- 
tion in the internationally wrongful act of another. The first is the facilitation of 
the wrongful act (complicity); the second is the direction or coercion of another 
state or international organisation to commit an international wrong (derivative 
responsibility). Articles 16 ARS and 14 and 58 ARIO establish responsibility for 
aid or assistance provided in the commission of an internationally wrongful act 
by another entity. Articles 17 ARS and 15 and 59 ARIO determine responsibility 
for direction or control of another entity. Articles 18 ARS and 16 and 60 ARIO 
concern coercion in the commission of an internationally wrongful act. 

These forms of indirect responsibility may be relevant to the integrated manage- 
ment of the EU external borders implemented by EU Member States under the 
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aegis of Frontex. The agency, EU Member States, or third states may facilitate the 
wrongful acts of one another during border control joint operations. At the same 
time, the EU or Frontex may be found to direct or control the actions of states 
participating in joint operations at the EU external borders. The following sections 
will discuss the circumstances under which Frontex or EU Member States may be 
indirectly responsible for conduct associated with human rights violations occur- 
ring during border control activities. 


i. Derivative Responsibility 


The first form of indirect responsibility is that of ‘direction and control or ‘coercion 
over the wrongful act of another entity.!4? The concepts of direction and control are 
closely related to each other. Control refers to cases of ‘domination over the commis- 
sion of wrongful conduct’ and not simply the exercise of influence or supervision. 
Similarly, the term direction does not encompass mere incitement or suggestion, 
but rather denotes the ‘actual direction of an operative kind:!°° Coercion, on the 
other hand, refers to ‘conduct which forces the will of the coerced State ... giving it 
no effective choice but to comply with the wishes of the coercing State.!°! 

The common feature of both the provisions on direction and control and coer- 
cion is the restriction of freedom imposed by a state or international organisation 
over another. Hence, the ILC’s Special Rapporteur Roberto Ago proposed a single 
provision combining both instances of direction and control and coercion,!>? 
which here are analysed together under the label ‘derivative responsibility, to 
distinguish them from situations of complicity where the responsibility bearer is to 
some extent involved in the offence.!°* Indeed, the dividing line between complic- 
ity and other instances of indirect responsibility lies with the freedom of the entity 
carrying out the internationally wrongful conduct and the participation of the 
responsibility bearer. Participation in the commission of a wrongful act freely 
perpetrated by another state or international organisation underlies the complic- 
ity model. In the case of direction and control or coercion, while the wrongful 
conduct remains that of the directed or coerced entity, the latter is no longer free 
to choose the course of action to be taken in a given situation. 

Therefore, the crucial question is what constitutes an impairment of freedom 
for derivative responsibility. In the ARS, it seems that the restriction of freedom 
must create a factual relationship of domination so that one state is effectively 
dependent on another.'** The responsibility of the dominant state can only be 
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engaged if its direction and control played a decisive role in the commission of 
the internationally wrongful act by another state. This rigorous requirement seems 
warranted as in principle a state is responsible for its own acts, while the transfer 
of responsibility to others is the exception to the general rule. With international 
organisations, not only the factual but also legal relationships of direction and 
control may give rise to derivative responsibility. In this sense, the binding deci- 
sions of international organisations may represent a form of direction and control 
insofar as they do not leave any margin of discretion to Member States.!°° 

As previously discussed, Frontex exercises a considerable influence on the 
overall implementation of the EIBM, while border guards act under the instruc- 
tions of the host Member State. Concretely, the officers of the host Member State 
instruct guest officers from participating states and Frontex. Thus, based on the 
specific provisions on command and control included in each Operational Plan, 
it might be possible to argue that the host state, in some specific situations, could 
direct the activities of guest officers. It might, however, be challenging to argue 
that Frontex or participating states were severely impaired in the exercise of their 
freedom. 

In turn, Frontex may, in specific circumstances, impose the implementation 
of certain measures on a Member State it considers unable to carry out all border 
management tasks.'°° Yet, those measures are generally taken in consultation with 
the state concerned, and where there is no cooperation on its part, the Commission 
may reintroduce border control at internal borders.!°” In this sense, the EU and its 
agency, Frontex, can effectively guide Member States in their management of the 
EU external borders - yet these remain national borders over which each Member 
State retains its sovereignty and primary responsibility. 18 


ii. Complicity 

Given the peculiarity of situations where one entity can limit another entity’s 
freedom, questions of derivative responsibility may arise only in exceptional 
circumstances. Thus, in the context of Frontex joint operations, the most rele- 
vant question revolves around the attribution of responsibility for complicity in 
a wrongful act occurring during border control activities performed by another 
actor. 

Namely, two main situations can be identified in which the participation 
of states and the EU agency become relevant for questions of aid or assistance. 
The first concerns cases in which Frontex can be considered as assisting a state 
(an EU Member State or a third state) hosting its joint operations or receiv- 
ing its technical or financial aid. The second and third scenarios concern the 
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complicity of states either hosting or participating in Frontex’s joint operations 
at the external borders of the EU. 

According to the ILC, a state or an international organisation that aids or assists 
another state or an international organisation in the commission of an interna- 
tionally wrongful act is internationally responsible for doing so if: (a) it does so 
with knowledge of the circumstances of the internationally wrongful act; and (b) 
the act would be internationally wrongful if committed by the assisting state or 
international organisation. 1° 

The scope of application of the ‘aid and assistance’ provisions in the ARS and 
ARIO is circumscribed in a threefold way. First, ‘the aid or assistance must be 
given with a view to facilitating the commission of the wrongful act, and must 
actually do so.!® Second, the aid or assistance must be given with knowledge or 
intent to facilitate the commission of the internationally wrongful act.'©! Third, the 
provisions on aiding and assistance apply only where both the assisting and the 
assisted state or international organisation are bound by the same international 
obligation.! The strict requirements of complicity in the ILC’s formulation have 
been the subject of abundant doctrinal discussion.!® It is not the objective of this 
section to delineate a complete theory of complicity, but it is worth recollecting 
how the doctrine has interpreted Articles 16 ARS and 14 and 58 ARIO and the 
trends that tried to temper the stringency of the abovementioned requirements. 

First, it is generally considered that the aid or assistance provided must be 
material, rather than merely psychological, for incitement of any kind is, in prin- 
ciple, regarded as a permissible interference under international law.'® The nature 
of the aid or assistance, however, is not explicitly specified in the ILC’s ARS or 
ARIO. It follows that whether material, political, legal or otherwise, the aid or 
assistance triggers responsibility as far as it can be determined that it facilitates 
the commission of the internationally wrongful act by another international legal 
person.!® Furthermore, for international responsibility to arise, aid or assistance 
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should ‘contribute significantly’ to the commission of the wrongful act.'® In this 
sense, the degree and extent of aid and assistance are particularly relevant: on one 
hand, if an entity’s involvement is too scarce it would result in mere incitement; 
on the other hand, if its level of contribution exceeds, the same entity stops being 
an accomplice and becomes a co-perpetrator of the wrongful conduct, jointly and 
severally responsible for it.'°” 

Second, the ILC has limited the scope of the provision on aid or assistance 
by adding a mental element that informs the relationship between the assist- 
ing state and the occurrence of the internationally wrongful outcome. Namely, 
the aid or assistance must be given ‘with knowledge of the circumstances of the 
internationally wrongful act.!°° The ILC explained that although the contri- 
bution should not be indispensable to the commission of an internationally 
wrongful act, it must be given ‘with a view to facilitating the commission of the 
wrongful act, and must actually do so.!® This expression has proven particularly 
controversial, for in principle the ARS and the ARIO do not include any fault 
element.!”? Some commentators favour the prescription of wrongful intent, for 
a more comprehensive standard might deter beneficial forms of international 
cooperation.!”! Nevertheless, it has been pointed out that it is difficult, if not 
impossible, to establish the intentions of collective entities such as states or inter- 
national organisations.!” If states and international organisations ‘have no wills 
except the wills of the individual human beings who direct their affairs,!”> their 
intentions, as the expression of their wills, are deprived of any subjective volition 
to commit an internationally wrongful act. In this line, the requirement of intent 
seems unnecessary and overly restrictive.'’* Palchetti has argued that the ILC’s 
commentary simply means that aiding and assisting must be a deliberate act, 
without necessarily requiring that the complicit state be aware of the ultimate 
purpose of the assisted entity.'”? Recently, the Guiding Principles on Shared 
Responsibility in International Law proposed an even more flexible mental 
element, where the requirement of knowledge should be considered ‘satisfied 
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when an international person knew or should have known the circumstances of 
the internationally wrongful act.!”° 

Third, the scope of application of the provisions on aiding and assistance is 
delimited by the requirement that both the assisting and the assisted state or 
international organisation are bound by the same international obligation.'”” The 
inclusion of an opposability requirement has been criticised, for it would allow 
the impunity of an otherwise complicit state on the basis that it is bound by a 
different rule from the one infringed by the assisted state.'”* Moreover, the oppos- 
ability requirement runs the risk of encouraging third states to abuse their rights 
in breach of the principle of good faith. In fact, while a treaty is res inter alios 
acta for third parties who remain free to behave as they please,!”? this discretion 
is not absolute. The arbitrary or unreasonable exercise of rights and discretions 
may infringe upon the rights of others, and this may result in an abuse of rights 
when state sovereignty is exercised in bad faith.'®° As such, the ‘bilateralisation 
of complicity imposed by the opposability requirement fails to capture the social 
needs of the international legal system.'*! In this respect, Crawford considered 
that, without the inclusion of the opposability requirement, the provisions on 
aid or assistance ‘could become a vehicle by which the effects of well-publicized 
bilateral obligations are given universal extension.!®* Yet he clarified that what 
is required by Article 16(b) ARS is not the identity of the norm breached, but 
rather that the impugned conduct would have constituted a wrongful act for both 
the assisted and the assisting state, irrespective of the source of the international 
obligation breached.!83 

Finally, concerning Member States’ complicity in the internationally wrongful 
acts of international organisations of which they are members, Article 58(2) ARIO 
establishes that ‘[a]n act by a State member of an international organisation done 
in accordance with the rules of the organisation does not as such engage the inter- 
national responsibility of that State.!8t Significantly, the fact that a state does not 
per se incur indirect responsibility for acting in accordance with the rules of the 
international organisation to which it belongs does not exclude its direct responsi- 
bility, for that state is not absolved from its international obligations. 


176 André Nollkaemper and others, ‘Guiding Principles on Shared Responsibility in International 
Law’ (2020) 31 European Journal of International Law 15, Principle 6. 

177 Art 16, ARS (b) and 14, ARIO (b). 

178 Aust (n 163) 264-65. 

179 Vienna Convention on the Law of Treaties, 155 UNTS 331, 22 May 1969. 

180 Georg Schwarzenberger, ‘Uses and Abuses of the “Abuse of Rights” in International Law’ (1956) 
42 Transactions of the Grotius Society 147; Graham DS Taylor, “The Content of the Rule Against Abuse 
of Rights in International Law (1972) 46 British Yearbook of International Law 323; Alexandre Kiss, 
‘Abuse of Rights’ (1992) 1 Encyclopedia of Public International Law 4; Michael Byers, ‘Abuse of Rights: 
An Old Principle, A New Age’ (2001) 47 McGill Law Journal 389. 

181 Lanovoy (n 163) 157-60; Voulgaris (n 147) 96. 

182 Crawford (n 114) 410. 

183 ibid. 

184 Emphasis added. 


236 International Responsibility and Implementation of EIBM 


a. EU Complicity 


In the case of Frontex, the three requirements for complicity to arise may be 
fulfilled, depending on the circumstances of the case and the international obliga- 
tions of the state the agency is supporting. First, it should be proven that Frontex 
(the EU) aided or assisted a state in the commission of an offence. The state can 
be a Member State or a third state hosting a joint operation. Typically, aid or 
assistance involves material, logistical, technical, or financial support.!®° The aid 
provided should not be essential, but significant for the commission of the offence. 
While Jackson proposes to extend the application of the prohibition of complicity 
to instances of instigation,'*° Lanovoy observes that complicity may originate both 
from explicit treaty obligations and less formal cooperation.'*” This cooperation 
may encompass exchanges of intelligence, operational collaboration, common 
training and the provision of technical equipment used to commit human rights 
violations by the receiving state. The logistical, financial and technical aid provided 
by Frontex represents an incentive for Member States to participate in its joint 
operations.!88 The same holds with regard to working arrangements and status 
agreements with third states.!®° The aid provided should contribute significantly 
to the commission of the offence, but it does not need to be essential. The support 
provided by Frontex to host states may facilitate human rights violations in cases of 
their occurrence during a joint operation. The financial support of the EU and its 
Member States to third states, most notably Libya, Turkey and other countries,!”° 
coupled, for instance, with the common training of the Libyan coast guard devel- 
oped by EUBAM, Frontex and the Italian authorities,!?! may also amount to aid or 
assistance in the event of human rights violations occurring in the context of the 
border control activities of the receiving states. 1°? 

Second, it should be proven that Frontex officers were aware of the human 
rights violations that would take place during the specific activity in which it was 
involved. Importantly, the answer to this question depends on the interpretation of 
the expression ‘with knowledge of the circumstances of the internationally wrong- 
ful act. Den Heijer noted that without a high threshold of knowledge, ‘practically 
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every form of contact with another state which is engaged in human rights viola- 
tions may be labeled as assistance!’ The link between the aid and the wrongful 
conduct should thus be clear and unequivocal.'*4 Arguably, however, the required 
knowledge or intention could be inferred from the cooperation between the rele- 
vant actors. Along these lines, the cognitive element requires, at a minimum, that 
the complicit state or organisation is aware of the circumstances of the wrongful 
act. 

The presence of the coordinating officer in Frontex joint operations ensures 
that the agency has appropriate knowledge of the circumstances in which each 
operation is carried out. The awareness of the circumstances in which potential 
human rights violations may occur is buttressed by the coordinating officer's 
obligation to report to the executive director in case of non-compliance with the 
operational plan, especially regarding fundamental rights.’ In turn, the execu- 
tive director may decide to suspend or terminate the operation.!*° Furthermore, 
the fundamental rights officer monitors and investigates the agency’s fundamen- 
tal rights compliance. In doing so, it is assisted by fundamental rights monitors 
assigned to each operation and any relevant operational activity?’ Consequently, 
it would be difficult to maintain that the agency was unaware of the circumstances 
of a wrongful act occurring during one of its activities. 

More problematic would be to substantiate the required level of knowledge with 
respect to the EU financial assistance or training of third states’ border guards.!*8 
One possibility would be to rely on the information concerning the general situ- 
ation of the receiving country and that of the potential victims. As noted by the 
ECtHR in Hirsi regarding the absolute prohibition of torture and refoulement, the 
available information provided by multiple reliable sources may prove that the 
situation in the receiving country was known or ought to have been known to the 
EU authorities.” Yet, this level of knowledge, typically required by due diligence 
obligations, seems too low when it comes to complicity, which requires positive 
knowledge of the circumstances. 

Third, the opposability requirement implies that both Frontex and the 
assisted state breached the same international obligation. As discussed above, this 
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requirement may be questionable from both policy and legal perspectives. Frontex 
is bound by EU law and the CFR, but not by the ECHR or any other international 
human rights treaty that could be relevant in the context of border control meas- 
ures. Thus, in joint operations launched by Frontex in the territory of EU Member 
States, all participating entities are bound by EU law and the CFR - but only 
Member States are bound by the major international human rights treaties as well 
as by the ECHR, for Frontex (the EU) is not yet party to them. Nonetheless, the 
obligations included in the EU treaties and the CFR correspond to a large extent to 
the international human rights law obligations of Member States.”°! Furthermore, 
both the EU and its Member States are bound by customary international law, 
most notably by the prohibition of torture and refoulement, the right to life and 
the prohibition of collective expulsion. As the complicit conduct would entail a 
violation of an international obligation of both the EU and the Member States 
hosting or participating in a joint operation, the opposability requirement would 
be fulfilled. Similarly, when Frontex operates in the territory of third states, as 
most of them are members of the Council of Europe, both the host and participat- 
ing states are bound by the same international obligations. In practice, however, 
as the EU is not yet a party to the ECHR, it is not certain that the ECtHR would 
extend its competence to judge the indirect responsibility generated by a non- 
contracting entity. 

When it comes to cooperation with third states that are parties neither to the 
ECHR nor to the Refugee Convention, such as Libya, it might be more difficult 
to substantiate the fulfilment of the opposability requirement before the ECtHR. 
However, Libya is a party to the ICCPR, the CAT and the CRC,” and norms of 
customary international law also bind it, therefore, the opposability requirement 
could be fulfilled with respect to many human rights obligations. The most prom- 
ising litigation venue seems to lead to UN Treaty Bodies. Against this background, 
two main recommendations can be drawn from these observations. First, the EU 
should accede to the ECHR; second, in the meantime, the EU should refrain from 
concluding status agreements with countries that are not parties to the Council of 
Europe. 


b. State Complicity 


The indirect responsibility of the host state for a breach committed by Frontex or 
participating states depends on the three elements set out above. Regarding the 
material element, it seems sufficient to note that the host state provides logistical 
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and technical structures to run the operation. In relation to participating states, 
even though their contribution is not essential, it may still be significant for the 
concrete implementation of Frontex operations. Yet, where their contribution is 
minimal and has no relevant impact on the discharge of operational activities, the 
material requirement would not be fulfilled, and the ensuing indirect responsibil- 
ity could not be attributed to participating states. 

Second, the host Member State has the requisite knowledge of the circum- 
stances, for it is required to agree on the operational plan drawn by the agency; 
but it also directs and controls the operational implementation of the joint opera- 
tion. Presumably, the same could be true for participating states, with national 
officials reporting back to their home state on their activities.” Yet, the element 
of participating states’ knowledge may be more difficult to prove in practice, espe- 
cially where their contribution is limited, and there is no evidence of structural 
or inherent deficiencies in the human rights protection system of the host state. 
Again, more problematic would be to substantiate the required level of knowledge 
with respect to the Member States’ financial assistance or training of third states’ 
border guards.?”* 

Third, with respect to the opposability requirement, the same considerations 
outlined above in the opposite situation would apply to cases of the host or partici- 
pating state’s complicity with Frontex. Only where the complicit conduct would 
facilitate a violation of an international obligation of both the EU and the complicit 
Member State, the opposability requirement would be fulfilled. The same can be 
presumed in the case of participating states’ complicity with the host state - given 
that they are all bound by the ECHR and major human rights treaties. 


c. Complicity by Omission 


Frontex joint operations display the géometrie variable of indirect responsibility, 
where a number of international actors contribute to border control activities with 
different levels and forms of support. Let’s imagine that Frontex and other Member 
States participating in a joint operation at sea contribute to the commission of a 
violation of the principle of non-refoulement by the host Member State. Following 
Article 14 ARIO, Frontex would incur responsibility for aiding the host Member 
State in the commission of the wrongful act. In the same vein, under Article 16 
ARS, participating states would be held responsible for their assistance to the host 
state, to the extent that they contributed significantly to the offence, and they were 
at least aware of it through the reports of national officers deployed in the border 
management teams. Yet, Articles 16 ARS and 14 ARIO limit the scope of indi- 
rect responsibility for complicity in various ways. Most importantly, the cognitive 
requirement seems difficult to substantiate when the relevant information was 
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gained during the implementation of a joint operation, and nothing was done to 
avoid the harmful outcome. 

The crucial question is therefore whether complicity can arise out of a failure 
to act, that is, from an omission. Most notably, in the Bosnia Genocide case, the 
ICJ clarified that ‘complicity always requires that some positive action has been 
taken to furnish aid or assistance.*”> Accordingly, Crawford has concluded that the 
complicit ‘contribution must be in the form of a positive act: neither active incite- 
ment nor a mere omission will suffice to ground responsibility.”°° Despite the 
soundness of the ICJ decision in the Bosnia Genocide case, it should be noted that 
the Court was mainly focusing on the interpretation of the Genocide Convention 
and its specific complicity provision.”°” Along these lines, scholars have suggested 
that complicity should not be generally excluded from the range of application of 
international responsibility.*°* Undeniably, neither Article 16 ARS nor Article 14 
ARIO seems to explicitly exclude the possibility of establishing responsibility for 
omissions. Besides, cases of responsibility for omission ‘are at least as numerous 
as those based on positive acts, and no difference in principle exists between the 
two.” In sum, it should not be a priori excluded that responsibility for complicity 
could arise from wrongful acts and omissions. 

If one accepts this interpretation in the context of Frontex joint operations, 
a participating state or the agency could be held responsible for having facili- 
tated a wrongful omission under three conditions. First, the state should have at 
least positive knowledge of the circumstances of the principal wrongful act. In 
this regard, Frontex and the host Member States are the best-placed entities to 
gain knowledge about human rights violations occurring during border control 
activities performed by border management teams coordinated by the agency. 
Second, there should be a link between the aid or assistance provided by omis- 
sion and the principal wrongful act. Frontex or the Member States should at least 
be aware of the consequences of their failure to act. This requirement seems the 
most controversial in theory and demanding to substantiate in practice. Third, 
the primary breach and the complicit omission should both infringe on an inter- 
national obligation of the responsibility bearer. This means that there should be 
an underlying obligation to act for complicity by omission to arise. In the case 
of Frontex joint operations, human rights law imposes on states and the agency 
positive duties to protect people involved in their activities. Frontex’s duty to act 
is unequivocally supported by regulation 1896/2019, which explicitly recognises 
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the possibility of submitting a complaint to every individual directly affected by 
the agency’s ‘actions or failure to act.?!? 

Frontex and the Member States may incur indirect responsibility if they fail 
to take appropriate and reasonable measures to prevent human rights violations 
from occurring during their joint border control activities as soon as they gain 
knowledge thereof. The same could hold with respect to the implementation of 
informal cooperation schemes with third countries, provided that the opposability 
requirement is fulfilled. Yet, where their contribution to a joint operation is general 
and not engaged in any specific human rights violation, Member States cannot be 
held responsible for assisting in the misconduct. Similarly, in the case of Frontex’s 
support to states participating in its operations where the required level of knowl- 
edge is not reached, the agency's responsibility cannot arise. 

These conclusions are tentative and depend on a ‘softened’ interpretation of 
the strict requirements of the ARS and ARIO provisions on complicity. Notably, 
while the possibility of establishing responsibility for omissions cannot be a priori 
excluded, in such situations, the cognitive element remains rather daunting to 
prove before a court, even where it is limited to positive knowledge of the viola- 
tions. The opacity surrounding Frontex’s serious incidents reports adds another 
layer of practical hurdles. 


C. Responsibility for Negligence 


An alternative way to establish the responsibility for human rights violations 
occurring during Frontex joint operations relies on the doctrine of posi- 
tive obligations.”!! The doctrine of positive obligations under human rights 
law would allow difficult questions of the attribution of wrongful acts to be 
obliterated.?!* Yet, as we shall see, potential victims might need to overcome 
other procedural obstacles, such as the issue of extraterritorial jurisdiction. 
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Human rights treaty bodies have long considered both acts and omissions to 
be sources of state responsibility for breaches of human rights obligations.”!3 In 
the same vein, the ECtHR regularly condemns contracting states’ passivity before 
the actions of third parties.?!4 Relying on the principle of effectiveness, the Court 
established that state authorities are obliged to adopt legislation that safeguards 
the rights enshrined in the ECHR,”!° or to implement reasonable and appropriate 
measures to protect the right in question.”!® 

What is deemed reasonable and appropriate is defined in light of the specific 
circumstances of each case;”!” nonetheless, two essential factors of this due diligence 
standard are (1) the capacity to prevent or respond to human rights violations and 
(2) the foreseeability of the risk.?1® The latter in particular, entails a less demanding 
mental element compared to complicity. While complicity requires actual knowl- 
edge of the circumstances of the assisted offence (or even intent), due diligence 
obligations entail the constructive knowledge that the breach will occur.?!? The 
responsibility of a state is therefore engaged if it knew or ought to have known 
of a violation but failed to take appropriate measures that would reasonably have 
prevented or mitigated it.” In this respect, the duty of due diligence implies an 
obligation of means. In contrast, the duty not to aid or assist the wrongful conduct 
of other entities entails an obligation of result. 

In addition, a failure to act with due diligence to protect against violations 
of third parties constitutes unlawful conduct per se, while an omission analysed 
through the complicity frame should not necessarily be independently wrong- 
ful; it becomes so in connection with the primary breach. Moreover, positive 
obligations may be triggered by the conduct of private persons, while the 
responsibility for complicity can arise only with respect to the conduct of states 
or international organisations. Finally, and perhaps most importantly for the 
present purposes, compliance with a positive obligation requires the exercise 
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of jurisdiction, and therefore some degree of power or effective control to be 
exercised over territories or people. 

Member States are not discharged from their positive obligations when they 
cooperate during Frontex’s joint operations. In EU law and policy there are clear 
indications regarding the particular human rights sensitivity of such activi- 
ties, which require a heightened standard of diligence. Namely, in the context of 
Frontex activities, Member States and the agency should 


apply fundamental rights due diligence to all of their activities, ensuring the highest 
standard of performance, assessing and mitigating the risk of violating fundamental 
rights from planning through monitoring and evaluation, and respecting human dignity 
and the principle of ‘do no harm with regard to the rights of those on the move.””! 


During Frontex joint operations, the host Member States will generally have the 
required level of knowledge about the risks of human rights violations and dispose 
of the appropriate practical and legal capacities to prevent or mitigate those risks. 
The exercise of executive powers by Frontex officers, for example, should be in 
accordance with the national law of the host Member State and depends on its 
previous authorisation. The actions of the agency’s staff are therefore attributable 
to the host state,””” but they also require the latter to exercise particular vigilance 
over them.’”? Any incident during such operations should be reported to the 
agency and the host state’s authorities.” Given their leading position during joint 
operations, it can be generally assumed that the authorities of host Member States 
have the required knowledge about the human rights risks of a given manoeuvre, 
as well as the capacity to react in case of an actual violation promptly. Generally, 
the host state’s failure to protect the rights of people involved in a joint operation 
could therefore entail its responsibility for breaching its positive obligations. But 
only a case-by-case assessment would allow accurate conclusions. 

Attributing responsibility for negligence to states participating in Frontex joint 
operations is more complex. This is because they might not have the required 
level of knowledge, they might not be in a position to influence a given situation 
significantly, and - most importantly — they act extraterritorially.””° Yet, there are 
circumstances where their contribution to a human rights violation might entail 
their responsibility for breach of positive obligations. This is the case where (1) 
there are structural deficiencies in the border control system ofa host state or where 
the operational plan is inherently problematic;””° (2) the authorities of participat- 
ing Member States have the capacity to prevent or mitigate the harmful event; 
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and (3) their participation in the agency’s activities involves a certain degree of 
exercise of state power.?”” 

In principle, the necessary degree of knowledge is met where there are objective 
deficiencies in the operational plan upon which every participating state agrees. 
Yet, the power participating Member States have over the course of a joint opera- 
tion seems particularly limited. First, while they are under an obligation to issue a 
serious incident report when they witness, are involved in, or suspect the occur- 
rence of human rights violations, they might not be able to influence its follow-up 
procedure.””8 Significantly, under the current legal framework, participating states 
can withdraw their officers or equipment from a joint operation only in ‘excep- 
tional situations’ that would ‘substantially affect the discharge of national tasks.?”” 
Taken to the extremes, this means that EU law could oblige Member States to 
breach their international human rights obligations. Second, and related, officers 
from participating Member States exercise their powers on behalf of the host state - 
with its previous authorisation and on its territory. Hence, in principle, they do not 
exercise jurisdiction over individuals involved in joint operations. In this respect, 
Fink has accurately observed that participating states contributing large military 
assets retain a certain authority over them, mainly through a commanding officer 
responsible for the asset.” This might entail the concurrent jurisdiction of both 
the host and the participating Member State. Yet this possibility remains to be 
tested in practice and depends on the specific circumstance of each case.”*! 

In turn, Frontex’s responsibility for negligence rests on the power and influence 
that the agency has over its joint operations. More precisely, the agency has the 
required level of knowledge about and capacity to prevent human rights violations 
that may occur during those operations. Frontex is explicitly required to ‘follow 
high standards for border management allowing for transparency and public 
scrutiny in full respect of the applicable law and ensuring respect for, and protec- 
tion and promotion of fundamental rights.**? The agency’s due diligence duties is 
further corroborated by its obligation to terminate, suspend or not launch a joint 
operation where there are risks of serious human rights violations,” as well as 
by its duty to develop an ‘independent and effective complaints mechanism.”*4 
In addition, prior to entering into any formal cooperation with third states, the 
agency should identify any potential human rights challenge by ‘undertak[ing] 
a due diligence assessment of fundamental rights risks and the impacts of such 
cooperation.’ Not only should Frontex abstain from direct violations, but it 


227 Bink distinguishes between participating states contributing large assets and those who are not. 
Only the latter are considered to exercise ‘public powers’ and, therefore, jurisdiction. Fink (n 24). 

228 See ch 2, s VILA. 

29 Arts 51(3), 57(9), 64(9), Regulation 2019/1896. 

230 Rink (n 24) 155. 

231Ch 4, s V.G; 

232 Art 10(1)(ad), Regulation 2019/1896. 

233 ibid, Art 46. 

234 ibid, Art 111(1). 

235 Frontex, Fundamental Rights Strategy, 14. 


The Rules Governing the Attribution of an Internationally Wrongful Act 245 


should also exercise a certain vigilance so that human rights violations do not take 
place during its activities, and when they do, the agency should conduct an inves- 
tigation and take appropriate measures. 

Ultimately, both the EU (via Frontex) and its Member States could be held 
responsible for a failure to protect migrants against the human rights violations 
perpetrated by the other actors participating in the EU integrated border manage- 
ment. However, the question of human rights jurisdiction over these positive 
obligations remains open. While it is true that jurisdiction is not a relevant criterion 
for ascertaining complicity in an internationally wrongful act, the determination 
of positive obligations is subordinated to the establishment of jurisdiction over 
given conduct. In other words, jurisdiction is the precondition for the very exist- 
ence of the obligation breached. In the context of extraterritorial migration control 
measures, a breach of positive obligations necessitates the extraterritorial exercise 
of jurisdiction. 


D. Complicity and Positive Obligations: Differences, 
Overlaps or Parallel Functions? 


To counter the difficulties related to the ECHR’s jurisdictional threshold, in 
the specific case of Frontex joint operations, Fink has advanced the possibil- 
ity of complementing the doctrine of positive obligations with the concept of 
complicity.” In this respect, some authors have argued that complicit states 
may be held responsible for the breach of positive obligations.”°” This approach 
would have several advantages. On the one hand, complicity does not require the 
complicit state to exercise jurisdiction over the victim of the primary breach. This 
would allow the establishment of responsibility for human rights violations occur- 
ring during extraterritorial border control operations - that is, from the perspective 
of participating states, any Frontex joint operation. On the other hand, positive 
obligations have a less demanding mental element requirement as compared to 
complicity, for they entail merely the constructive knowledge of a risk that the 
breach will occur. Furthermore, the horizontal application of human rights obliga- 
tions could overcome the potential difficulty of the opposability requirement when 
the harmful event takes place on the territory of a third country. 

In this context, the difference between primary and secondary rules of inter- 
national law is easily blurred.** The differences and overlaps between positive 
obligations and the indirect attribution of responsibility for complicity are subject 
to intense discussion;”*? they become less visible where the strict requirements for 
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complicity to arise are ‘softened’ by capacious interpretations. Nonetheless, it is 
not clear how one set of rules would complement the other in practice. It is worth 
remembering that, in practice, this form of indirect attribution has seldom been 
applied.’ 

To provide for more effective protection against third parties involvement 
in human rights violations, human rights bodies have tried to develop their own 
rules of attribution of responsibility.41 Along these lines, human rights treaties 
were claimed to constitute lex specialis with respect to the general rules of state 
responsibility.” The ECtHR’s decisions on extraordinary rendition cases are rele- 
vant examples.”*? Notably, in El-Masri, the Court’s Grand Chamber developed a 
standard based on ‘acquiescence or connivance’ to hold a third state responsible 
for acts committed on its territory by another state.”44 The Court's reasoning is not 
always indicative of its conceptual basis. Nonetheless, the decision can hardly be 
based on the rules of attribution of responsibility for complicity. It can there- 
fore be presumed that the Court applied the doctrine of positive obligations.” 
This approach allows the Court, first, to overcome the difficulty of the opposability 
requirement set by the rules on complicity and its lack of competence to adjudicate 
over the conduct of a state that was not party to the ECHR. Second, with regard 
to the cognitive requirement, the ECtHR considers sufficient that the respond- 
ent state ‘knew or ought to have known’ about the risk of serious human rights 
violations.” Although the Court generally employs the threshold of constructive 
knowledge with regard to states’ positive obligations, the authorities’ awareness 
of the risk usually concerns the specific situation of the victim.”“* In situations of 
particularly dangerous activities, such as SAR operations, for example, requiring 
a higher degree of care, the requirement that state authorities should have been 
aware of the risk to a specific individual is generally presumed.” 
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Ultimately, states’ positive obligations under the ECHR offer more far-reaching 
protection than the rules on attribution for complicity.” Nonetheless, while the 
existence of positive obligations is incontrovertible for potential violations occur- 
ring within a states jurisdiction, the vexata quaestio about their extraterritorial 
reach remains open. The applicability of positive obligations in extraterritorial 
settings depends on the relationship between the individual and the duty bearer, 
that is, on the exercise of jurisdiction over the potential victim of a human rights 
violation. Both universal and regional human rights bodies have recognised 
extraterritorial positive obligations in relation to third-party actions beyond the 
exercise of effective control over territory or individuals.”! Even beyond situations 
of effective control over territories or people, there may be instances in which a 
state may nevertheless influence a particular entity because of the extraterritorial 
reach of its normative power.>* If one espouses the approach to extraterritorial 
jurisdiction advanced in chapter four, jurisdiction will arise whenever a state exer- 
cises its power over people in a sufficiently effective and normative manner. Hence, 
the entire range of substantive rights set out in the ECHR would apply, including 
positive obligations.” 

It remains to be seen whether the ECtHR will espouse this relational approach 
to human rights jurisdiction. Thus far, the Strasbourg Court’s case law on the 
Convention's extraterritorial application has been far from coherent.”4 Nevertheless, 
there have been few instances in which the Court decided to apply its doctrine of 
positive obligations in extraterritorial contexts.” How the ECtHR will further 
shape its jurisprudence on extraterritorial jurisdiction is vital for questions of shared 
responsibility in the domain of border control. 


V. Legal Consequences for the Responsible Actors 


The notion of international responsibility ‘covers the new legal relations which 
arise under international law by reason of the internationally wrongful act’ of a 
state or international organisation.”*° The legal relationship between the injured 
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party and the wrongdoer does not cease to exist but continues and adapts to the 
new situation created by the wrongful conduct. The obligations breached by the 
wrongdoer continues to bind it.” As a corollary, the entity responsible for a 
wrongful conduct must cease it, if it is continuing; and offer appropriate assur- 
ances and guarantees of non-repetition, if circumstances so require.” In addition, 
Articles 31 ARS and 31 ARIO require the responsible entity to make full repara- 
tion for the injury caused by their internationally wrongful act. 

Despite the rather solid appearance of these provisions, they are not exempt 
from uncertainties in their concrete application - especially when one applies 
them to the case of human rights violations occurred during Frontex activities. 
First, regarding the obligation of cessation, it should be established whether the 
breach of the relevant international obligation has a continuing character. In this 
respect, the ILC stressed that ‘while the obligation to cease wrongful conduct 
will arise most commonly in the case of a continuing wrongful act, Article 30 
also encompasses situations where a State has violated an obligation on a series 
of occasions, implying the possibility of further repetitions.*°? The ECtHR 
considers that ‘an accumulation of identical or analogous breaches which are 
sufficiently numerous and inter-connected to amount not merely to isolated 
incidents or exceptions but to a pattern or system’ constitutes a practice incom- 
patible with the Convention.” 

Establishing the existence of such a practice in the context of Frontex joint 
operations seems rather unlikely, not least because of several preventive measures 
put in place to avoid systematic violations of migrants’ rights. Namely, Frontex 
has an obligation not to launch or to suspend or terminate activities entailing 
serious or persistent human rights violations.”°! Similarly, in the context of coop- 
eration with third states, the agency must suspend or terminate its operational 
activities, if the executive director considers that serious or persistent funda- 
mental rights violations could take place during the agency’s activities.’ Yet, 
this obligation is undercut by the executive director’s wide discretion over deci- 
sions to suspend or terminate an activity.” An obligation that is not envisaged, 
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for instance, in the Memorandum of Understanding between Italy and Libya, 
which does not include a provision on suspension or termination for breaches 
human rights obligations.” 

In addition, whereas cessation is concerned with ‘securing an end to contin- 
uing wrongful conduct?265 assurances and guarantees of non-repetition serve a 


preventive function.?° Appropriate assurances and guarantees have an excep- 


tional character and should be afforded only when ‘circumstances so require.”*” 


Under human rights law, important forms of guarantees of non-repetition are the 
adoption of appropriate legislative measures or the training of law enforcement 
officers.” Applied to Frontex joint operations, this rule would require a state 
responsible for human rights violations to guarantee that they would not occur 
in the future. In this respect, while the IACtHR has developed an innovative and 
articulated jurisprudence;*® beyond granting interim measures in a number of 
cases ordering the provisional stay of expulsion procedures,” the ECtHR has 
traditionally interpreted rather restrictively non-pecuniary measures of repara- 
tion, leaving a large margin of discretion to national judges.”7! 

Second, while the obligation to make full reparation for the injury caused 
has a firm standing in the legal framework for the consequences of an interna- 
tionally wrongful conduct, situations of shared or indirect responsibility are 
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more complex.””” Namely, with regard to the legal consequences of complicity, 
it is not clear to what extent the aiding or assisting state would be required to 
make reparation for the injury caused. Indeed, ‘consideration must be given to 
cases in which the injuries are not caused exclusively by an unlawful act but have 
been produced also by concomitant causes among which the unlawful act plays a 
decisive but not exclusive role?” In this respect, what seems to be required is that 
the violation would not have occurred but for the contribution of the complicit 
state.2”4 While the aiding or assistance provided by the complicit entity is not 
necessarily wrongful per se, the aid or assistance should contribute significantly 
to the commission of the wrongful act.?”° In addition, the complicit entity should 
indemnify the injury that it caused, but this does not necessarily exclude its obli- 
gation to make full reparation for the indivisible injury suffered by the victims of 
human rights violations.’”° This interpretation is however controversial, and could 
lead to potentially inequitable solutions, where the complicit state bears all the 
consequences of the principal perpetrator’s wrongdoing.?”” 

In the context of a plurality of states or international organisations causing 
the same wrongful act, the ARS and ARIO provide for their joint and several 
responsibility. Yet, the requirements of these rules are stringent.” In particular, 
the presence of the same wrongful act poses a significant obstacle to the victims. It 
requires both responsible actors to be bound by the same international obligations 
and, most importantly for the present purposes, to be subject to the jurisdiction of 
the same judicial body. This is certainly different from the case of the EU Member 
States and Frontex (and the EU), which, contrary to the Member States, is not a 
party to the ECHR nor any other relevant human rights instrument. It is prob- 
lematic for a victim to bring both Frontex and the Member States before the same 
judicial body. Even where this would be procedurally possible, it would be difficult 
to distribute the consequent reparation among them, given the complex causality 
of many human rights violations. The ECtHR, for example, on many occasions 
determined the responsibility of multiple states. Yet, the Court’s case law reveals 
that it not only separates the distinct states’ conduct contributing to the injury but 
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that it also allocates the ensuing reparations independently, based on the contribu- 
tion of each responsible actor to the injury,””’ even in cases where there the injury 
is indivisible.”*° 

Perhaps, once again, a solution to the problems of distribution of responsibil- 
ity and its consequences in the context of Frontex joint operations relies on the 
doctrine of positive obligations. On the one hand, positive obligations may repre- 
sent the best method to individuate multiple violations, thus eschewing questions 
of shared responsibility. On the other hand, a solution to coordinate the allocation 
of concurrent human rights responsibilities is to identify a general positive duty of 
all states of concurrent jurisdiction to distribute human rights duties among them- 
selves. This implies that all states exercising concurrent jurisdiction over a specific 
situation bear a general positive duty to establish institutions or procedures to 
coordinate the distribution of their concurrent ECHR duties.”*! This coordina- 
tion duty would apply when the violation occurs in the institutional context of an 
international organisation like the EU and Frontex joint operations more specifi- 
cally. In these cases, the institutional setting already exists and it ‘could not only 
coordinate the implementation of the concurrent human rights duties of States ... 
but also the allocation of their concurrent responsibilities”? But again, this would 
concern only the Member States, as the EU is not a party to the ECHR yet. 

Finally, it is worth mentioning that a special regime of legal consequences is 
foreseen for serious breaches of obligations under peremptory norms of general 
international law.28? Under Articles 41 ARS and 42 ARIO, states and inter- 
national organisations are required to cooperate to end the serious breach of a 
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peremptory norm;7*4 and not to recognise as lawful a situation created by a serious 
breach or render aid or assistance in maintaining that situation.2°° Significantly, 
Articles 41(2) ARS and 42(2) ARIO provide for a duty of non-assistance similar to 
the prohibition of complicity. Yet, in contrast to Articles 16 ARS and 14 ARIO, the 
elements of opposability and knowledge are not required here.?*° For the present 
purposes, while the ius cogens character of the principle of non-refoulement is still 
a matter of debate,”*” arguably, the customary norms prohibiting slavery, racial 
discrimination, and torture have peremptory status.’ Accordingly, the EU and its 
Member States should abstain from cooperating with third states where violations 
of these peremptory norms are occurring, nor should they recognise such situa- 
tions as lawful.?®° 


VI. The Concurrence between Individual Criminal 
Responsibility and the Responsibility of States 
and International Organisations 


As already discussed, states and international organisations act only through their 
organs or representatives. But in legal terms, international responsibility originates 
not from the conduct of an individual, but from that of a state or international 
organisation.” In this sense, state responsibility is independent of and does not entail 
that of individuals. Yet, ‘the moral effect of the law is vastly reduced if the human 
agents involved are able to separate themselves personally both from the duties the 
law imposes and from the responsibility which it entails,2*! In this line, international 
criminal law has removed the veil of states’ acts, and it no longer leaves adjudicating 
the crimes of individuals exclusively to state discretion, even when they are acting as 
states’ agents. Therefore, in a limited set of circumstances, certain state acts can lead 
to the concurrent attribution of responsibility to a state and an individual.?” 
Against this background, in certain situations, like that of refugees in Greek 
detention centres or the European and Italian cooperation with Libya, the recourse 
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to international criminal law may address the systematic violence perpetrated against 
migrants at the border of the EU.” This situation may lead to the concurrence of 
individual and state responsibility. The International Criminal Court potentially has 
jurisdiction to investigate allegations of crimes against humanity committed by heads 
of governments of the EU Member States and other high-ranking EU officials. This 
would not displace the responsibility of the EU and its Member States. On the contrary, 
the concurrence between international responsibility and individual responsibility 
may have a meaningful practical impact. For instance, findings pertaining to indi- 
vidual responsibility may influence subsequent determinations on state responsibility. 

The question of concurrence of responsibilities is also relevant from a theo- 
retical perspective, for it bears the question about the very nature of international 
responsibility and its unity.?°4 This emerges most notably with regard to remedies. 
Remedies for individual responsibility and state or international organisations 
responsibility are different in that the former leads to an obligation to punish 
criminals and the latter results in various forms of reparation.”°° Contrary to 
remedies ensuing state responsibility, the obligation to prosecute and punish indi- 
viduals is a matter of primary norms. Yet, an obligation to punish may be part of 
a remedy. In this sense, ‘[a] synergy between individual and state responsibility 
may then occur, as the implementation of an obligation to punish is at the same 
time a remedy against both the state and the individual.”*° Accordingly, a potential 
finding regarding the criminal responsibility of an individual in the context of the 
EIBM may imply the obligation of the state to punish the individual concerned; 
and, vice versa, the punishment of individual perpetrators may be considered as 
(part of) the remedy against a Member State or the EU. 


VII. Implementing Responsibility 


As its final step, this analysis now turns to the actual implementation of the rules 
discussed thus far. Under which circumstances can victims seek to enforce these 
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rules? How can they seek redress for human rights violations occurring during 
Frontex’s activities? As has already been discussed, contrary to the case with 
Member States, the implementation of Frontex and the EU’s international respon- 
sibility is rather cumbersome, as it is not a party to the ECHR, nor can it be held 
responsible before universal human rights treaty bodies. In this sense, the account- 
ability of international organisations such as the EU may become particularly 
relevant. For the present purposes, the notion of accountability is understood to be 
broader than that of (legal) responsibility and therefore may offer a better avenue 
for potential victims to seek redress. Furthermore, non-judicial scrutiny can also 
serve as an instrument of democratic control and participation and an important 
prevention tool for human rights advocates. Accordingly, the next sections will 
explore the available judicial remedies and the non-judicial accountability mecha- 
nisms available to victims of human rights violations occurring in the context of 
the EIBM. 


A. Domestic Courts of Member States 


The most obvious legal route an individual can take against a decision taken in 
the context of the EIBM and infringing its fundamental rights is to bring a claim 
before a national court. This is because national authorities often execute the final 
action in the chain of events leading to a human rights violation in the context of 
integrated border controls. Moreover, one of the conditions of admissibility before 
supranational judicial bodies is the exhaustion of domestic remedies.” At the 
same time, Member States retain the primary responsibility for the management 
of their sections of the external border, the detention of returnees and issuing of 
return decisions.?% 

In principle, while Frontex is responsible for the conduct of its staff before the 
CJEU, the civil and criminal liability of border guards deployed during its opera- 
tions, including the agency’s statutory staff, rests on the host Member State.?” 
Insofar as criminal liability is concerned, moreover, team members should be 
treated in the same way as officials of the host Member State. In addition, Frontex 
regulation does not offer any guidance regarding the agency’s executive director's 
criminal responsibility. By analogy, the executive director could be held responsi- 
ble before the Member State where the violation occurred. 

Furthermore, while Frontex statutory staff is subject to the disciplinary meas- 
ures provided for in the Staff Regulations and the Conditions of Employment, 
border officers deployed from Member States remain subject to the disciplinary or 
other measures regarding human rights violations of their home Member State.*° 
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Significantly, however, members of Frontex’s statutory staff do not have a home 
state. This creates a critical lacuna, which is only partially alleviated by the provi- 
sion requiring the agency to reimburse any sums the host Member State would pay 
the victims where damage is caused by ‘gross negligence or wilful misconduct’ by 
the statutory staff.>°! 

In the context of model status agreements concluded with third countries, team 
members and statutory staff of the agency benefit from immunity from the crimi- 
nal, civil and administrative jurisdiction of the third country hosting the agency’s 
joint operations.*°? In this respect, Frontex executive director determines whether 
the conduct of the agency’s team member in question was performed in the exer- 
cise of their official functions.*©? Yet both Frontex regulation and status agreements 
remain silent as to the conditions and criteria that the executive director should 
follow to reach such a determination. Privileges and immunities from the jurisdic- 
tion of third states do not exempt team members seconded to the agency from the 
jurisdiction of their home Member State. However, in the absence of a sending 
Member State, this would result in impunity for crimes committed by Frontex 
statutory staff during operations on the territory of third countries. Besides, status 
agreements differ in many respects regarding procedural rules. For example, some 
older agreements provide an obligation of team members to provide evidence 
before the courts of third states, while more recent ones explicitly exclude it. 

A final and more general observation is in order. Traditionally, domes- 
tic courts decline to adjudicate complaints against international organisations 
based on their immunity from jurisdiction. The underlying logic is to ensure 
the independence and effective functioning of international organisations.*°° 
The EU is no exception. Frontex, as an EU agency enjoys the same privileges 
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and immunities.” While this may compromise the exercise of the right 
to an effective remedy and a fair trial, the ECtHR has established that the 
immunities of international organisations are permissible, providing that the 
claimants have access to reasonable alternative remedies, including internal 
review mechanisms.’ As explained in previous parts of this work, despite the 
presence of a complaints mechanism within Frontex’s structure, its deficiencies 
do not consent to regard it as an effective remedy.*©” Yet, regulation 2019/1896 
transferred to the CJEU the competence to adjudicate on the legality of Frontex’s 
conduct.*!° This, as the next section will discuss, may result in an additional 
obstacle to overcome for potential victims seeking access to justice. 


B. Court of Justice of the European Union 


The EU legal order encompasses a system of judicial remedies against breaches 
of EU law. This system occurs at two levels: before national courts and the CJEU. 
Under EU law, Frontex is responsible for human rights violations committed 
by its staff.7!! The CJEU is competent to decide on disputes arising from such 
violations.?? In general, the CJEU exercises its control over the legality of acts 
of EU institutions by virtue of the reference preliminary ruling,” the actions for 
annulment,>"4 the action for failure to act?!’ and the action for damages.*!° 

The action for annulment concerns the judicial review of the legality of 
acts intended to produce legal effects towards third parties. This remedy might 
however entail some burdensome obstacles for individuals bringing a claim before 
the CJEU against border control measures taken in the context of the EIBM. First, 
the impugned measure must have legal effects that are binding on the applicant 
and bring about a change in their legal situation.*!” Second, while Article 263(1) 
TFEU, accords passive legitimation to EU institutions, bodies, offices or agencies; 
active legitimation is recognised to two categories of applicants: privileged appli- 
cants, encompassing Member States and EU institutions,*!* and non-privileged 
applicants, that is, natural or legal persons which must be the addressees of the 
impugned act, or prove that it is of ‘direct and individual concern to them.*!? With 
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regard to the first condition, Frontex operational plans are binding on the agency, 
the host and participating Member States.*”° Yet it is not clear whether the meas- 
ures adopted by Frontex staff are to be considered legally binding on individuals. 
Regulation 2019/1896 recognises to Frontex statutory staff extensive executive 
powers, including, for instance, the ability to issue admission or refusal of entry 
decisions, which are measures clearly producing legal effects on the concerned 
individual.**! But the performance of tasks and the exercise of powers by members 
of the border management teams, in particular those entailing executive powers, 
require the authorisation of the host Member State.*”” As for the second require- 
ment, individual applicants must show that the act in question was of direct and 
individual concern to them. The general understanding is that a measure is of 
direct concern where it directly affects the legal situation of the applicant, leav- 
ing no discretion to the authorities entrusted with its implementation.’ The 
individual concern of a measure requires the applicant to prove that impugned 
measure ‘affects them by reason of certain attributes which are peculiar to them or 
by reason of circumstances in which they are differentiated from all other persons 
and by virtue of these factors distinguishes them individually just as in the case of 
the person addressed’>4 

The same procedural hurdles apply to the action for failure to act.” This 
procedure applies to situations where the defendants have the duty to perform 
specific actions in accordance with EU law. It would therefore offer individuals 
the possibility of challenging Frontex’s omissions. Namely, this procedure could 
represent an important remedy against the failure of the agency's executive direc- 
tor to terminate or suspend joint operations where there are serious and persistent 
human rights violations in accordance with Article 46 of Frontex regulation.*”° 
In this procedure, the agency should have been first called upon to act, and only 
after its inaction, the applicants can introduce a complaint before the CJEU.°?” 
However, it is sufficient that the agency defines its position on the call to act for the 
action to be considered inadmissible.*** This was precisely the case of a minor and 
a woman who were victims of several pushbacks in the Aegean Sea while seeking 
asylum in Greece.*”? Assisted by two NGOs, they sent a letter to Frontex execu- 
tive director asking to suspend or terminate the agency’s operations in Greece. 
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The executive director replied that Frontex’s actions in the Aegean Sea had strictly 
complied with the applicable legal framework. In particular, the agency recalled 
Article 46 of Regulation 2019/1896 requires incidents of a certain level of seri- 
ousness or likely to persist, and ‘isolated incidents’ such as those concerning the 
applicants cannot constitute a condition for the applicability of that provision.>*° 
The CJEU accepted this statement of reasons without questioning the executive 
director’s discretion, and considered it sufficient to define the agency’s position, 
thus bringing the failure to act to an end.*?! 

At the same time, the Court suggested that a separate action for annulment 
under Article 263 TFEU could have challenged Frontex ambiguous reply to the 
applicants’ request.**? In an action for annulment, the applicant must prove 
that she is individually and directly concerned by the measure, that is, she has 
attributes or characteristics that distinguish her from all other persons and 
mark her out as the addressee of the measure. Victims of human rights viola- 
tions could more easily meet these requirements occurred during an operation 
that Frontex should have suspended or terminated or that the agency should 
not have launched to begin with. Notably, while the applicants in this procedure 
must be the same as the parties of the pre-contentious procedure, nothing seems 
to hinder the possibility of natural persons being represented by civil society 
organisations. 

All in all, the status of non-privileged applicants before the CJEU consider- 
ably reduces their chances of starting a review procedure.**? A possible way to 
move beyond this difficulty would be for applicants to rely on EU institutions, 
such as the Parliament, which could bring their claim before the CJEU without 
being subject to these stringent criteria.’ Nevertheless, the most promising judi- 
cial remedy currently available for potential applicants is the action for damages 
established pursuant to Articles 268 and 340 TFEU and replicated in Frontex 
Regulation.**> The action for damages aims to establish the responsibility and 
award compensation to the victims. The expression ‘EU public liability’ denotes the 
non-contractual responsibility of public authorities under EU law, which should 
be distinguished from international liability.**” While the liability of Frontex is 
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explicit in EU law, the liability of the Member States was developed by the CJEU 
starting with the leading case Francovich.>°* Irrespective of the implication of the 
Union or the Member States, liability presupposes (1) a serious breach, (2) ofa rule 
conferring rights on individuals and (3) the existence of a causal link between the 
conduct and the damage alleged.’ 

While, at first glance, the first two requirements do not seem difficult to 
establish, the procedural and substantive hurdles persist. First, the burden of 
proof concerning the damage, which must be actual and certain, lies with the 
applicant.*#° The defendant EU body should assist the applicant by producing 
the relevant documentation and information.**! However, in the case of Frontex’s 
activities, this might be a daunting task, as access to the relevant information is 
often denied on the grounds of public security protection.* Any rule breached 
in the context of the EIBM and of Frontex joint operations specifically confers 
rights on the individuals concerned and may result in sufficiently serious breaches. 
Yet, the existence of a causal link between the conduct and the damage should 
be direct, immediate and exclusive.**? This, again, might represent a burdensome 
obstacle for individual applicants in a case concerning human rights violations 
occurring during border control operations performed cooperatively by multiple 
actors. Finally, an important lacuna in the remedial avenue offered by the CJEU 
is the lack of guidance regarding the joint responsibility of both the EU and its 
Member States. 

Those difficulties emerged in WS and Others v Frontex, a case concerning 
the deportation of a Syrian family from Greece to Türkiye, including four young 
children.’ The applicants arrived in Greece in 2016 and expressed their inten- 
tion to seek international protection, yet a joint return operation conducted by 
Frontex and Greece led to their transfer to Türkiye. The applicants were prevented 
from applying for international protection, without access to any individual proce- 
dure, and during the return flight they were separated from their children. Afraid 
of being returned to Syria by the Turkish authorities, they eventually moved to 
Iraq, where they have resided ever since. By their action for damages, they sought 
compensation for the material and non-material damage they have suffered as a 
result of Frontex’s alleged unlawful conduct before, during and after the return 
operation.*#° Nonetheless, the CJEU found that Frontex’s alleged conduct could 
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not have directly caused the damage allegedly suffered. The Court noted that 
while Frontex plays an ancillary role in return operations, providing technical and 
operational support to the Member States, it is the Member States alone that are 
competent to assess the merits of return decisions and examine applications for 
international protection.’ Consequently, the Court found that there was no suffi- 
ciently direct causal link between the damage suffered and the agency’s alleged 
wrongful conduct.*4 

The Court did not determine the legality of Frontex’s conduct, despite that 
being the first of the three cumulative requirements for the EU to incur non- 
contractual liability under Article 340 TFEU.*“* Instead, it implied that because the 
agency had no competence either as regards the assessment of the return decisions 
or as regards applications for international protection, it also had not breached 
its fundamental rights obligations. However, while Frontex cannot enter into the 
merits of return decisions or asylum claims, it has broad monitoring and supervi- 
sory obligations during joint operations. In particular, Frontex, together with the 
Member States, shall ensure that the respect for fundamental rights, in particular 
the principle of non-refoulement and the proportionate use of means of constraints, 
are guaranteed during their return operations.*” By focusing on Frontex compe- 
tences over the return decisions, the Court disregarded the agency’s monitoring 
and supervisory obligations (and its competence) in the execution of those deci- 
sions. This confusion of competences with causes eluded the issue of Frontex and 
Member States’ joint responsibility.*°° The Court ignored whether the expulsion 
decision was unlawful under international and EU law and, as a consequence, it 
overlooked the question of Frontex contribution to the Greek authorities’ ostensi- 
bly unlawful conduct. 

At any rate, Frontex omissions should also directly have caused the harm 
suffered. In this case, Frontex’s alleged omissions were closely connected to the 
unlawful conduct of the Greek authorities. This raises the question whether the 
Greek authorities’ conduct could be considered as the unique and immediate 
cause of the alleged damage thus breaking the causal chain of causation. The Court 
had already expressed the view that the cause of the damage may lie not in a single 
cause but in several causes that decisively contributed to its occurrence.*°! In this 
case, Frontex could have contributed to the damage by not preventing Greece from 
breaching EU law. Yet, the conflation between attribution and causation virtually 
precluded the Court from considering the agency’s responsibility for any breach 
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of its monitoring and supervisory obligations.**? In WS and Others v Frontex, the 
General Court avoided these issues; it remains to be seen if and how the Court 


of Justice will resolve them upon appeal. 


C. European Court of Human Rights and Other Human 
Rights Bodies 


As already discussed,*** Article 6(2) of the TEU requires that the EU should 
accede to the ECHR, and Protocol No 14 to the ECHR provides for such a possi- 
bility within the ECHR legal framework.” The accession will open the possibility 
of external scrutiny of the EU’s compliance with human rights obligations under 
the ECHR. However, the CJEU’s Opinion 2/13 postponed this opportunity to the 
distant future.*°° At the time of writing, negotiations have been resumed and it 
remains to be seen whether they will find a compromise capable of leading to the 
accession of the EU to the Convention.*°” 

Other human rights treaty bodies cannot scrutinise EU compliance with 
human rights. Hence, the implementation of the EU’s (via Frontex) international 
responsibility for human rights violations appears as a rather improbable perspec- 
tive, at least in the foreseeable future. In this light, the increased powers of the 
agency's statutory staff may exacerbate the legal vacuum in which its responsibility 
cannot be implemented. 

As for the Member States, individual applicants can bring a claim before the 
ECtHR. This also opens up the possibility for multiple attribution of responsibility 
where the wrongful act results from the joint conduct of host and participating 
states during Frontex joint operations. Less clear is whether the Court will be 
ready to decide on cases of aid or assistance provided by an EU Member State 
to a third country. Despite the ECtHR’s reluctance to decide on issues of indirect 
attribution of responsibility, its expansive application of the doctrine of positive 
obligations may render the question superfluous. Another litigation route remains 
open for potential claimants before universal human rights bodies.*°* The HRC, 
for instance, could receive a complaint from an individual whose rights have 
been infringed during border control operations. On one hand, this would offer a 
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faster and simpler remedy to the victims, as compared to the ECtHR; on the other 
hand, the Committees individual communication procedure is binding only to 
state parties that have ratified the First Optional Protocol to the ICCPR. Finally, 
the turn to international criminal law to frame and address violations of migrant 
rights in the context of border control may open new litigation routes at both the 
domestic and international levels.**° 


D. Other Accountability Routes 


Where legal responsibility is difficult to attain, less formal accountability mecha- 
nisms represent the last resort and the most effective tool to respond to the victims’ 
demand for justice. Regulation 2019/1896 establishes that Frontex should be ‘fully 
responsible and accountable for any decision it takes and for any activity for which 
it is solely responsible.*© This suggests not only that the agency should respond to 
its wrongs and remedy them; it should also give a transparent account of its activi- 
ties to the EU institutions and to the general public. 

Accountability is a broader concept than responsibility. By and large, the term 
accountability is employed as a conceptual umbrella that covering various ideas, 
such as transparency, efficiency, good governance, democracy, responsiveness and 
responsibility.*°! In a narrower sense, accountability has been famously defined as 
‘a relationship between an actor and a forum, in which the actor has an obligation 
to explain and to justify his or her conduct, the forum can pose questions and pass 
judgement, and the actor may face consequences.* Accountability, moreover, can 
have a retrospective or a prospective nature. It is devoted to respond to past events; 
but it also encompasses participatory and standard-setting processes and mecha- 
nisms. In this sense, ‘the grounds on which someone can be held accountable are 
much less demanding than the grounds on which they can be held responsible.*? 

Depending on the forum exercising its oversight on a given actor, accountability 
can be defined as administrative, political, or social. Administrative accountability 
refers to supervision by quasi-legal and quasi-independent supervisory authori- 
ties. Since the inception of Frontex, important improvements have been realised to 
foster its administrative accountability. The establishment of the consultative forum 


359 Kalpouzos and Mann (n 293); Kalpouzos (n 293); Elspeth Guild, ‘Serious International Crimes, 
Human Rights, and Forced Migration’ in When Border Control Operations Become Crimes Against 
Humanity (Abingdon, Routledge, 2022). 

360 Art 7(4), Regulation 2019/1896. 

361 See International Law Association, Berlin Conference ‘Accountability of International Organizations’ 
(2004) 1 International Organizations Law Review 221; Mark Bovens, “Two Concepts of Accountability: 
Accountability as a Virtue and as a Mechanisnv in Accountability and European Governance (Abingdon, 
Routledge, 2012). 

362 Mark Bovens, ‘Analysing and Assessing Accountability: A Conceptual Framework’ (2007) 13 
European Law Journal 447. 

363 Philip Pettit, ‘Responsibility Incorporated’ (2007) 117(2) Ethics 171, 173. 


Implementing Responsibility 263 


and the FRO, assisted by FRMs, certainly enhanced the scrutiny of the agency’s 
activities. Soft-law instruments, such as Frontex Fundamental Rights Strategy, can 
play an important role in accountability processes. The most important promise 
to realise Frontex’s administrative accountability lies with its complaint mecha- 
nism, which, however, is still inadequate.*** Oftentimes, the confusion between 
monitoring and complaint procedures generates a flagrant lack of independence. 
Better monitoring, administered by an independent body such as the FRA, could 
contribute to improving the level of consistency of national oversight exercised by 
national human rights bodies. 

The European Ombudsman, which is already opened several investigations 
on the agency, represents another independent scrutiny venue for Frontex’s 
activities. Significantly, while only EU citizens or a resident in the EU can place 
a complaint before the European Ombudsman, her office can open investiga- 
tions motu proprio.*°° The European Court of Auditors is another administrative 
forum to oversee Frontex activities. In 2021, for example, the ECA published a 
special report shedding light on the limited effectiveness of Frontex support to 
external border management and the lack of information on its actual cost and 
performance.*® Yet, decisions and audits of the European Ombudsman and 
the ECA are not legally binding and cannot be enforced, thus requiring either 
the cooperation of the institution concerned.*®” A further option is that of the 
European Anti-Fraud Office, which opened an investigation after receiving infor- 
mation referring to possible irregularities affecting the agency. While the report of 
the investigation, remained classified for months, and - beyond the resignation 
of the Frontex executive director - did not result in any legal consequence for the 
moment; when the secretiveness over it was broken by media organisations,*° the 
European Parliament voted against Frontex budget discharge.>® 

In turn, political accountability requires each public institution to explain and 
justify its conduct to the body that gives it power.?”° Frontex is accountable to the 
European Parliament and the Council and should fully report on its activities to 
the EU institutions.*”' The agency, moreover, should transmit its annual activity 
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report to the national parliaments.’ National parliaments, and interparliamen- 
tary cooperation, are as critical as overlooked venues to enhance transparency and 
human rights oversight in the implementation of the EIBM.?”? 

While in the past, the role of the European Parliament was merely that of a budg- 
etary authority, today it has a more general overview of the agency’s activities.?”* 
Most notably, it should be kept fully informed about the deployment of liaison offic- 
ers to third states.3”° The executive director should provide timely answers to any 
question from members of the European Parliament.*”° The executive director is 
also required to report regularly to the European Parliament and may be invited 
to report on the carrying out of the agency’s activities.*”” Significantly, in all these 
circumstances, the executive director is under obligation to provide the information 
requested. The classification of relevant information does not preclude its availability 
to the Parliament.” 

Following several reports alleging Frontex involvement in illegal pushbacks 
in the Aegean Sea,*”? the European Parliaments LIBE Committee has established 
a scrutiny working group on Frontex to oversee all the aspects of the agency's 
activities.*°° After numerous reports of human rights violations during the agen- 
cy’s operations, this move was long overdue. The working group started its work 
in February 2021 and was mandated to permanently monitor Frontex activities. 
In July of the same year, the working group published its report on the alleged 
involvement of Frontex in fundamental rights violations at the external borders.**! 
It found that while Frontex was not directly involved in fundamental rights 
violations, the agency was aware of allegations of fundamental rights violations 
in Member States with which it had a joint operation, ‘but failed to address and 
follow-up on these violations promptly, vigilantly and effectively’*? Frontex did 
not prevent these violations, nor did it reduce the risk of future violations. Such 
negligent inaction may breach the agency’s positive obligations - most notably 
the obligation to suspend or terminate an operation where there are serious and 
persistent human rights concerns.°*? 
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Whereas the first steps towards the political accountability of the agency have 
been taken, some gaps remain. The principal body to which the executive direc- 
tor is accountable is Frontex’s management board. Only the management board 
has the power to take disciplinary measures against the actions of the executive 
director.** The director is therefore not directly accountable before national minis- 
ters or members of the European Parliament; instead, the director responds to civil 
servants who, in turn, are accountable to their ministers.°8> Frontex’s management 
board may invite an expert on the European Parliament to attend its meetings, but 
there is no obligation to do so.**° Further, when the Commission begins negotia- 
tions of a status agreement with a third country, it should assess its fundamental 
rights situation and inform the Parliament thereof. In this context, EU law requires 
Parliament’s consent to conclude these agreements.**” This is apparently not the 
case for Frontex’s working arrangements with third countries, where the agency 
should inform the European Parliament regarding the parties to these arrange- 
ments and their envisaged content.’ The human-rights-sensitive activities that 
Frontex’s working arrangements entail mandate stronger parliamentary oversight. 

Finally, social accountability is mainly exercised by NGOs and civil society 
organisations. In the case of Frontex, the Consultative Forum provides independ- 
ent advice in fundamental rights matters. Members of the Forum have access to 
all information relevant to the agency’s human rights compliance and can conduct 
visits during its activities. The Consultative Forum’s principal task is to foster the 
creation and improvement of human-rights-related documents. Yet, the Forum's 
recommendations are not limited to the agency’s main fundamental rights docu- 
ments but expand to several areas of Frontex activity, such as risk analysis, training, 
strategic planning and joint operations.*°° 

The organisations and agencies represented in the Consultative Forum ensure 
so-called inside lobbying aimed at influencing policymakers and administrators. 
In contrast, other grassroots organisations exercise outside lobbying, directed to 
the media and, therefore, the public.*” At least since 2008, grassroots organi- 
sations advocating against Frontex’s alleged human rights violations at the EU 
borders have been organising campaigns.*?! Frontex is not directly influenced 
by these external advocacy strategies so long as they do not gain access to the 
Consultative Forum. However, they raise awareness about the impact of the 
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EIBM, which is essential for better protecting migrant rights and preventing 
potential violations. 

Lastly, the migrant rights violations at the borders of Europe are becom- 
ing an important issue addressed by people’s tribunals. Following the model 
of the Russell-Sartre Tribunal, these initiatives aim at preventing ‘the crime of 
silence,*”” by providing a forum in which the actions of governments and other 
actors are scrutinised against legal and non-legal norms. Along these lines, for 
example, the Permanent People’s Tribunal held several sessions on the rights of 
‘migrant people along externalised and internal European borders??? This civil 
society tribunal, composed of members of civil society organisations, jurists and 
intellectuals, found that Italy and the EU were ‘co-responsible’ for the violations 
of migrant rights occasioned by their cooperation with Libya and Egypt, as well 
as by the retreat of Frontex operations in the Mediterranean Sea.°”4 It invited 
the Italian and the European Parliament to urgently convene Commissions of 
inquiry on their migration policies and on the use of funds allotted for inter- 
national cooperation. Importantly, the Tribunal also recalled ‘the specific 
responsibility of communicators and mass media to ensure correct information 
on migration issues, recognising migrants not as a threat but as holders of funda- 
mental human rights?’ 

The same aim of spectacle and publicity can be - perhaps even more 
efficiently - achieved by theatre performances, films, novels and other forms 
of art. Nonetheless, what seems to distinguish people’s tribunals from other 
forms of social accountability is their adherence to existing legal norms and the 
victims’ central role in the proceedings. Those informal tribunals ‘seek to harness 
the power and legitimacy of law and claim for themselves a role in interpreting 
it and holding its addressees accountable in a public albeit informal way’? In a 
sense, they represent a ‘popular’ form of international law that claims the author- 
ity to speak in the name of the people it governs and affects, thus constituting 
a jurisdiction beyond international law’s institutional architecture structured 
around states’ borders.°”” 
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VUI. Conclusion: The Many Roads to 
Responsibility in the EIBM 


This chapter examined the international legal responsibility of the EU and its 
Member States when they act concertedly to control the European borders, most 
notably during Frontex’s joint operations. The analysis was based on the ILC’s ARS 
and the ARIO, mainly applied to the context of the ECtHR, the principal judicial 
body overseeing the human rights compliance of EU Member States (and hope- 
fully, in the future, also of the EU). The ECtHR’s scrutiny over EU Member States’ 
conduct during the strict implementation of EU law may be limited, following the 
Bosphorus doctrine. Yet, Member States involved in the EIBM, and specifically in 
Frontex joint operations, maintain a considerable degree of discretion that allows 
the full scrutiny of the Strasbourg Court. When it comes to the responsibility of 
Frontex, and therefore of the EU, the organisation is not yet subject to the judicial 
review of the ECtHR; moreover, individual victims access to the CJEU is hindered 
by a number of procedural obstacles. In addition, the possibility of holding Frontex 
responsible before national courts of Member States (provided that it waived its 
immunity from jurisdiction) seems to be ruled out by the agency’s regulation that 
transferred this competence to the CJEU. Of course, this does not exclude indi- 
vidual border guards’ criminal or civil responsibility. However, this will not solve 
the problem of Frontex’s responsibility under international and EU law. 

The EIBM and Frontex joint operations offer a perfect illustration of the 
complexity and the opacity surrounding multilateral cooperation in the field of 
border control. The EIBM encompasses the cooperative action of multiple state 
and non-state actors, which in the event of human rights violations, might shield 
themselves with the veil of legal uncertainty created by such cooperation. The 
‘many hands’ involved in the management of the EU’s borders make individuating 
those actors who should be held responsible particularly challenging. 

In such a context, international law contributes to structure and confront 
this complexity. Regarding direct responsibility for the primary breach, the basic 
rule is that conduct by members of the border management teams is generally 
attributed to the entity that seconded them. This rule, however, has some excep- 
tions. First, where a state places its border guards at the disposal of another state 
hosting the joint operation, the conduct of those border guards should be attrib- 
uted to the host state insofar as they act for the purposes, with the consent and 
under the authority of the latter. Second, where Frontex, places its own staff at 
the disposal of the host state, their conduct is attributed to the entity exercising 
effective control over them. If effective control is interpreted as the power to give 
operational orders, the conduct of Frontex staff placed at the disposal of the host 
Member State would therefore be attributed exclusively to the latter. If, however, 
the notion of effective control is understood more progressively, as the lawful 
power to prevent a violation, both Frontex and the host Member State could be 
held directly responsible. In this sense, multiple attribution of conduct seems the 
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most appropriate solution to fairly distribute the responsibility for human rights 
violations occurring in the context of Frontex activities. 

These findings leave open the question of whether those entities not directly 
responsible for a violation of migrant rights during a Frontex joint operation 
might be held indirectly responsible for it. Indirect responsibility might arise from 
the facilitation of a breach committed by another actor, or by the failure to prevent 
it. While derived responsibility is not of immediate relevance to this study (besides 
exceptional circumstances of direction and control), the concepts of complicity, 
extraterritorial jurisdiction and positive obligations are potentially powerful tools 
to answer questions of indirect responsibility in the context of the EIBM. 

While the doctrine has progressively interpreted the strict requirements of 
complicity, some difficulties in applying this notion remain to be tested in prac- 
tice. The main challenge to the indirect attribution of responsibility in the context 
of Frontex joint operations consists in proving the required mental element. 
Moreover, with respect to cooperation with third states, the opposability require- 
ment might further complicate the attribution question. 

What emerges from the foregoing analysis is that in several situations, neither the 
host state nor Frontex should and could be held exclusively and independently respon- 
sible for the human rights violations occurring during Frontex joint operations. The 
concept of due diligence inherent in the doctrine of positive obligations may serve as a 
potential way forward for allocating responsibility for human rights violations occur- 
ring where the control over a given situation is diffused among a plurality of actors, 
provided that each of them is exercising jurisdiction over the victims of the alleged 
violations. This would enable victims of human rights violations occurring during 
Frontex joint operations to reach a remedial solution that would otherwise be impaired 
by the dispersal of border control practices and by the opacity surrounding them. 

An important aspect in need of further clarification in theory and practice is 
the content of the responsibility shared by the various actors involved in Frontex 
joint operations. How should reparations be apportioned between the states and/ 
or international organisations contributing to the same indivisible injury? In this 
respect, Article 3 of the Draft Agreement on the Accession of the EU to the ECHR 
supported the institution of a co-respondent mechanism between the EU and its 
Member States involving their joint responsibility.*”* It remains to be seen whether 
this solution will be confirmed during the negotiations of the future agreement. 

The struggle for migrant rights takes many forms, encompassing a range of 
tactics and articulations. Formal litigation is just part of it. In the face of the current 
limitations regarding the possibility to held Frontex (and the EU) responsible 
before an independent human rights court, existing accountability mechanisms 
should be strengthened, and the agency’s transparency improved so that demo- 
cratic scrutiny could better oversee its actions. 
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Les droits apparaissent toujours comme liés a certaines conditions. Lobligation seule 
peut étre inconditionnée. Elle se place dans un domaine qui est au-dessus de toutes 
conditions, parce qu'il est au-dessus de ce monde. 


Simone Weil, LEnracinement (Paris, Gallimard, 1943). 


I. Recapitulation 


Border management is a human rights-sensitive activity. Borders define collective 
identities and some of the most basic individual rights. Yet, human rights are held 
to be universal and applicable irrespective of borders and migration status. The 
tension between the universality and relativity of human rights is brought into 
sharp relief by the EIBM. On the one hand, the extraterritorial propagation of 
migration control measures that Frontex and the Member States perform beyond 
their borders ostensibly reduces their international obligations towards migrants. 
On the other hand, the multiplicity of actors implementing the EIBM contributes 
to diffusing their responsibility for any violation of migrant rights, rendering their 
justiciability extremely difficult. 

The management of the European borders is increasingly integrated into 
a complex network of multiple actors and technologies, often operating in an 
extraterritorial setting. In this context, Frontex plays a pivotal role: it shapes and 
operationalises the project of European borders integration. The agency rein- 
forces, assesses and coordinates Member States’ border control activities. Its 
actions complement those of Member States to ensure the effectiveness of the EU’s 
migration policy. This supposedly subsidiary role exacerbates problems related to 
the attribution of responsibility for migrant rights violations occurring in complex 
situations involving a multiplicity of actors cooperating at various operational and 
administrative levels. 

Against this background, it is hardly surprising that persistent claims against 
Frontex’s human rights compliance have dogged the agency. Since its inception, 
Frontex’s activities have been controversial and surrounded by legal ambigu- 
ity. In 2020, media reports alleged the involvement of Frontex and its Member 
States in pushback operations at the Greek maritime border.! This prompted long 
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overdue scrutiny of the agency’s role and obligations during its joint border control 
operations.’ Still, the agency remained present in many operational scenes where 
flagrant human rights violations were occurring. For example, Frontex keeps 
patrolling the Aegean Sea, where migrants are routinely intercepted, or taken from 
reception centres, and then pulled out into the sea and abandoned in inflatable 
boats,* and where the Pylos shipwreck occurred in circumstances yet to be clari- 
fied, while state authorities requested the agency to leave the accident site.* 

Many questions remain unanswered by the agency and the EU.° They concern 
both the content and scope of Frontex’s international obligations (and those of 
the States it assists and coordinates), as well as the distribution of responsibility 
for potential breaches of those international obligations among the various public 
actors involved in Frontex’s activities. This work has attempted to address these 
questions using the grammar of international law. The main legal argument devel- 
oped in this study is that Frontex (via the EU) and its Member States are bound by 
a chain of interlinked and complementary yet distinct - and therefore concurrent - 
obligations deriving from both international and EU law. This chain of protection 
connects the public actors involved in the integrated management of the European 
external borders. The breach of one of these interconnected obligations may thus 
entail the concurrent responsibility of multiple actors. 

The border control activities of Frontex and the Member States are guided by 
the concept of EIBM. The EIBM is based on a diffused control model encompass- 
ing measures in neighbouring and third countries, border control measures at the 
external borders, risk analysis, measures within the Schengen area and return.° 
Border controls are increasingly integrated, yet they shift in space and time, and 
in how they are experienced. They are enforced across different jurisdictions by a 
plurality of actors. Tangled in an ‘assemblage’ of coercive and surveillance prac- 
tices, border controls are expanding and deepening their reach to stem migratory 
movements towards Europe. Articulated in this continuum of control, the EIBM 
intends to facilitate mobility; while enhancing the internal security of Member 
States by precluding access to Europe and preventing the departure of undocu- 
mented migrants. 

Frontex is a key enabler of the continuum of control underlying the admin- 
istration of EU borders. Not only does it contribute to the transformation of 
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European border control practices, but it also considerably influences the poli- 
cies it is mandated to implement. Overall, the agency holds a central position 
within the EIBM, and since its inception, its powers have increasingly been 
enhanced. Despite its significant autonomy, however, as an EU agency, Frontex 
does not enjoy a discrete international legal personality separate from its parent 
organisation. Thus, under international law, its conduct may entail the EU’s 
international responsibility. Incontrovertibly, over the years, the agency’s legal 
framework has made considerable improvements regarding human rights stand- 
ards. However, Frontex’s heightened technical and operational capacities appear 
to remain paired with inadequate human rights safeguards and independent 
monitoring. 

Chapter two has shown how Frontex catalyses the diffusion of border controls 
underlying the EIBM. The agency cooperates with third countries, training their 
border guards, sharing information with them and enforcing border controls in 
their own territories. In addition, it fosters a solid information and surveillance 
network to prevent potential arrivals. In doing so, it challenges the conception of 
the border as a technology of state-territorial power. On the one hand, the agency’s 
pervasive influence over border management enables it to gradually erode Member 
States’ powers in that area, without formally undermining their sovereignty. On 
the other hand, by operating beyond the territory of Schengen Member States and 
cooperating with third countries, Frontex also trespasses on their territorial juris- 
diction. This may result in the frustration of the human rights obligations binding 
the EU and its Member States. 

The EIBM concomitantly reduces and intensifies the significance of borders 
within and beyond the Schengen area. This poses several challenges to both the 
applicability of the migrant rights obligations binding Frontex and its Member 
States and the identification of the actor(s) responsible for their violation. This 
book is an attempt to address these difficulties. 

Chapter three identified the international obligations binding the EU, Frontex 
and the Member States in the management of European borders. In doing so, it 
explored the complex interplay of diverse norms and institutions directly or indi- 
rectly involved in the EIBM. Frontex (and therefore the EU) and the Member 
States are bound by various obligations deriving from both international and EU 
law. These obligations form a chain of protection that started from refugee law and 
developed into international and EU human rights law. This chain of protection 
results from a complex network of relationships, each entailing rights and duties. 
The level of protection accorded to any given individual within the chain depends 
on these relationships. 

The chain of protection binding the EU and its Member States encompasses 
positive and negative obligations towards migrants at their borders. Member 
States have a duty to ensure that third parties, such as the EU and its agency 
Frontex, whose action they are in a position to influence, do not breach their 
human rights obligations. In turn, Frontex is bound by a positive duty to ensure 
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the respect of human rights during all its activities.’ Significantly, this study also 
observed the relevant role that the agency may play in promoting human rights 
while implementing the EIBM. Where migrant rights violations occur, the negli- 
gence of the Member States or the agency may, in certain circumstances, entail 
their responsibility. 

This chain of protection connects the public actors involved in the control 
of the European external borders. The breach of one of its obligations by differ- 
ent public actors may thus entail their concurrent responsibility. In this respect, 
a salient question concerns the allocation of responsibilities for migrant rights 
violations occurring during concerted action taken by Frontex and various state 
authorities. The multiplicity of actors involved in Frontex operations may imply 
the concurrent exercise of jurisdiction by different entities over the same situation. 
This, in turn, may result in Frontex and the Member States’ shared responsibility. 

While this normative chain can provide solid legal protection to migrants in 
vulnerable situations at the border, there are situations escaping the reach of the 
chain of protection, situations where the gaps between its chain’s links leave open 
spaces of legal uncertainty. To escape any responsibility, the EU and its Member 
States leverage the uncertainty within the interstices of the chain. For example, by 
impeding any physical contact with the individuals concerned, extraterritorial and 
cooperative border control measures might allow for the circumvention of Frontex 
and the Member States’ obligations. 

All Member States have an obligation to secure the human rights of everyone 
within their jurisdiction.’ This study has observed, however, that the absence of 
any direct control over the individual concerned may preclude jurisdiction, and 
therefore, the very legal existence of human rights obligations. For example, neither 
the territorial nor the personal model of jurisdiction developed under human 
rights law would apply to the situation of individuals blocked in third countries 
with Member States’ or the EU’s support. Beyond highlighting the broad scope of 
applicability of EU fundamental rights, Chapter four examined some alternative 
constructions of human rights jurisdiction and advanced a more flexible interpre- 
tation thereof. Namely, jurisdiction has been defined in relational terms: it arises 
from a relationship of power between a public authority and an individual. 

This position is controversial, however, especially regarding the jurisdictional 
reach of the European Convention on Human Rights, which has been strictly 
interpreted thus far. Some would also comment that, albeit commendable, a gener- 
ous approach to human rights jurisdiction is strategically questionable. Indeed, 
expansively interpreting jurisdiction as a relationship of power between public 
actors and individuals could risk exacerbating the current backlash against human 
rights norms and institutions. Consequently, international courts may take a step 
back and return to more rigid positions. 
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Admittedly, approaching jurisdiction as a mere exercise of power remains 
vague and open to contradictory interpretations. Nonetheless, this study proposed 
to conceptualise jurisdiction as a relationship of (public) power combining legal, 
administrative and factual elements; a power relationship that is manifested in 
complex governance mechanisms implementing border controls across multiple 
borders and actors. The relational approach to jurisdiction proposed in chapter 
four offers a coherent interpretation of the scope of applicability of human rights 
obligations regardless of their nature and allows for contextualised applications, 
including the possibility of concurrent jurisdictions. Ultimately, the relational 
understanding of jurisdiction appears to be the most faithful to the complex reali- 
ties to which this notion must apply. 

At any rate, interpreting jurisdiction in a relational sense as an exercise of 
public powers is only one element in evaluating whether the states participating 
in Frontex operations have contravened their human rights obligations. Beyond 
the difficulties related to the jurisdictional reach of migrant rights, chapter five 
underlined the legal issues related to the multiple actors cooperating in the inte- 
grated management of European borders. In this respect, ‘the profusion of agents 
obscures the location of agency, and the concomitant responsibility for its harm- 
ful results.? The uncertainties regarding the attribution of responsibilities for 
migrant rights violations during the implementation of the EIBM, together with 
the practical obstacles that migrants must overcome to invoke them, contribute to 
deepening the gap between theoretical legal assertions and their practical imple- 
mentation. All in all, what seems most problematic for protecting migrant rights 
at the borders of Europe is not the dearth of legal solutions, but their difficult 
implementation. 

International law was found to provide some important mechanisms to 
respond to the problem of diffused responsibility at the European borders. At 
the same time, this study observed the limitations of positive rules of attribution 
of responsibility under international law and offered a reflection on alternative 
solutions. To this end, the analysis drew a distinction between direct and indi- 
rect responsibility. With regard to direct responsibility, where a state places its 
border guards at the disposal of another state hosting a Frontex joint operation, 
the conduct of its officers should be attributed to the host state insofar as they act 
to the purposes, with the consent, and under the authority of the latter. By anal- 
ogy, where Frontex places its own staff at the disposal of a host state exercising 
effective control over them - interpreted as the power to give operational orders - 
their conduct should be attributed to the latter. However, if the notion of effective 
control is progressively understood as the lawful power to prevent a violation, 
both Frontex and the host Member State should be held directly and concurrently 
responsible. 


°Dennis Thompson, ‘Designing Responsibility: The Problem of Many Hands in Complex 
Organizations’ in Jeroen van den Hoven, Seumas Miller and Thomas Pogge (eds), The Design Turn in 
Applied Ethics (Oxford, Oxford University Press, 2017) 32. 
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These findings leave open the question of whether those entities not directly 
responsible for a violation of migrant rights during a Frontex joint operation 
might be held indirectly responsible for it. Indirect responsibility might arise from 
the facilitation of a breach committed by another actor, or by the failure to prevent 
it. In this respect, the concepts of complicity and positive obligations provide the 
tools to answer questions of indirect responsibility in the context of Frontex joint 
operations. 

In principle, complicity can be established under three cumulative conditions. 
First, ‘the aid or assistance must be given with a view to facilitating the commis- 
sion of the wrongful act, and must actually do so.'° Second, the aid or assistance 
must be given with knowledge or intent to facilitate the commission of an interna- 
tionally wrongful act.!! Third, the provisions on aiding and assistance apply only 
where the wrongful conduct would have been such if committed by the assisting 
state or international organisation.'* The strict requirements of complicity under 
international law have sparked abundant academic discussions.!? Nevertheless, 
despite several progressive doctrinal interpretations, some difficulties in applying 
the notion of complicity remain to be tested in practice. The main challenge to 
the indirect attribution of responsibility in the context of Frontex joint operations 
consists in proving the required mental element. In addition, with respect to coop- 
eration with third states, the opposability requirement might further complicate 
the question of indirect attribution of responsibility. 

The doctrine of positive obligations can help in moving beyond these 
difficulties.'4 States hosting Frontex joint operations generally know about the 
risks of migrant rights violations and dispose of the appropriate practical and legal 
capacities to prevent or mitigate those risks. Hence, generally, the host state's failure 
to protect the rights of people involved in a joint operation could entail responsibil- 
ity for breaching its positive obligations. The responsibility for negligence by other 
states participating in Frontex joint operations is less straightforward to substanti- 
ate, as they act extraterritorially and might not have the required knowledge or 
power to significantly influence a given situation. Yet, there are circumstances 
where their knowledge about and contribution to a violation might entail their 
responsibility for breach of positive obligations.” Likewise, Frontex’s responsibil- 
ity for negligence mainly depends on the required level of knowledge of human 


10 Art 16, ARS, Commentary, para 3. 

1 Art 16(a), ARS. 

12 Arts 16, ARS (b) and 14, ARIO (b). 

13 See, most notably: Helmut Philipp Aust, Complicity and the Law of State Responsibility (Cambridge, 
Cambridge University Press, 2011); Miles Jackson, State Complicity in the Internationally Wrongful Act 
of Another State (Oxford, Oxford University Press, 2015); Vladyslav Lanovoy, Complicity and Its Limits 
in the Law of International Responsibility (Oxford, Hart Publishing, 2016); Giuseppe Puma, Complicita 
di Stati nellillecito internazionale (Turin, Giappichelli, 2018). 

4Ch 5, s IVD. 

15 For a similar conclusion, see: Melanie Fink, Frontex and Human Rights: Responsibility in ‘Multi- 
Actor Situations under the ECHR and EU Public Liability Law (Oxford, Oxford University Press, 2018) 
155; 
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rights risks as well as the power and influence the agency has over its joint opera- 
tions. This study has shown that these requirements could potentially be met, for 
the agency generally has an adequate level of knowledge about, and the capacity to 
prevent or mitigate migrant rights violations during its joint operations. 

Ultimately, both Frontex (the EU) and the Member States could be held concur- 
rently responsible for migrant rights violations occurring during their concerted 
actions. Under EU law, this is corroborated by Article 7 of regulation 2019/1896, 
according to which the agency and the Member States share the responsibility of 
the EIBM. Nonetheless, for positive obligations to apply, it would be necessary 
to establish jurisdiction over certain conduct - a particularly daunting task in 
the context of extraterritorial border control operations. In this sense, the way 
international jurisprudence will shape and apply the concept of extraterritorial 
jurisdiction is vital for questions of shared responsibility in the domain of border 
control. 

An important issue in need of further research concerns the content and conse- 
quences of the responsibility shared by the various actors involved in Frontex joint 
operations.!° In this respect, Article 3 of the Draft Agreement on the Accession 
of the EU to the ECHR supports the institution of a co-respondent mechanism 
between the EU and its Member States involving their joint and several responsi- 
bilities.!” It remains to be seen whether this solution will be confirmed by future 
negotiations of the agreement. !8 

Frontex’s activities involve a number of legal questions, from the issue of 
establishing jurisdiction over extraterritorial operations to issues of attribution 
of responsibility among multiple actors operating under different legal frame- 
works. This study explored the possible answers that international law might offer 
to such questions, as well as the many ways in which international law frames 
the policy choices underlying them. Despite the different answers the law may 
have, one of the greatest obstacles confronting individuals whose rights have been 
infringed by the concerted action of Frontex and Member States is the scarcity of 
legal remedies. 

This study has observed the various difficulties in implementing Frontex’s 
responsibility before relevant human rights bodies and tribunals. Implementing 
international responsibility on Frontex (and the EU) for human rights violations 
is virtually impossible. It’s not simply that the competence to adjudicate the legal- 
ity of Frontex’s conduct was transferred to the CJEU;” the agency also enjoys 


16 See generally : Samantha Besson, ‘La Responsabilité Solidaire Des Etats et/Ou Des Organisations 
Internationales : Une Institution Négligée’ in Alain Supiot (ed), Face à lirresponsabilité : la dynamique 
de la solidarité (Paris, College de France, 2018). 

17 Arti 3(7), Consolidated version of the draft Accession Instruments (as of 7 October 2022), 
46+1(2022)28REV, 9 November 2022. 

18 See Przemyslaw Tacik, ‘Attribution of Responsibility after the EU Accession to the ECHR and the 
“Co-Respondent Mechanism” (2018) 16 Baltic Yearbook of International Law Online 29. 

19 Art 98, Regulation 2019/1896. 
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immunity before national courts.?° Moreover, unlike its Member States, the EU is 
not a party to the ECHR, nor can it be held responsible before universal human 
rights treaty bodies, which have no competence with regard to the EU. Against this 
background, the future accession of the EU to the ECHR is crucial. 

Yet, other accountability mechanisms are available and represent not only the 
last resort, but also an effective tool to respond to victims’ demands for justice.”! 
Strengthening these mechanisms is indispensable for the victims and for the cred- 
ibility of supranational agencies like Frontex. In addition, Frontex’s obligation to 
suspend or terminate or withdraw the financing for any of its activities should be 
effectively implemented and the executive director’s discretion clearly defined.” 
Contrary to what is sometimes assumed, where human rights violations occur 
systematically, the agency’s presence can have a legitimising influence instead of 
having a ‘deescalating and preventive effect.”* 

In the face of the limits of the current legal framework and all the complica- 
tions for its effective implementation, the law is but one of the means to realise 
the promise of human rights. As the law is often but a reflection of the struc- 
tural inequalities underlying the political system, social action is needed to try 
to change the current reality of migration control in Europe. Among the many 
forms that social action could take, education is perhaps one of the most basic. It 
marks ‘the point at which we decide whether we love the world enough to assume 
responsibility for it.?4 Of course, this is a daunting task; yet it is crucial to remain 
faithful not just to the EU’s founding values but to our shared humanity. This does 
not necessarily mean dismantling borders; but abolishing their violence, with a 
culture of respect for the dignity of others that, in turn, entails the disavowal of 
unfettered discretionary power over national borders. Litigation may function as 
a catalyst for change, but it is not the only or even the primary means to attain it. 


II. Epilogue: The Borders of Responsibility 


When I started this research, people in Europe were still shocked by images and 
reports of tragedies at sea costing the lives of hundreds of people - fathers, sons, 
mothers and their babies.” The image of two-year-old Alan Kurdi, whose body, 


20 Art 96, Regulation 1896/2019; Protocol No 7 on the privileges and immunities of the European 
Union [2012] OJ C 326/1, as amended. 

21Ch5,s VLD. 

?2 Art 46, Regulation 2019/1896. 

23 Frontex Management Board, ‘Fundamental Rights and Legal Operational Aspects of Operations in 
the Aegean Sea, 1 March 2021, 17. 

24 Hannah Arendt, “The Crisis in Education’ in Between Past and Future. Eight Exercises in Political 
Thought (New York, The Viking Press, 1993), 14. 

25 Lizzy Davis, ‘Lampedusa victims include mother and baby attached by umbilical cord’ (The 
Guardian, 10 October 2013), www.theguardian.com/world/2013/oct/10/lampedusa-victims-mother- 
baby-umbilical-cord. 
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washed up ashore after he drowned with his mother and brother in an attempt 
to reach Europe, became the most poignant symbol of the profound crisis in the 
European response to people on the move and in need of protection. 

A few years later, fatigue and detachment replaced shock. In the first six 
months of 2023, more than a thousand people lost their lives in the Mediterranean 
Sea.”® This news does not cause a sensation. We have become used to hearing 
about migrants’ deaths and struggles; we simply do not register the information 
anymore, or we absolve ourselves with a momentary feeling of compassion and go 
on with our daily occupations. Something similar happened with the deaths and 
suffering created by the COVID-19 pandemic.”’ The victims of the uncontrollable 
became an indistinct mass of people, numbers. Analogously, during the war in 
Ukraine, with the passing of time, sympathy, compassion and even curiosity about 
individual stories - the victims’ names, their lives and the families they leave - 
have disappeared. The outrage that once was so sharp has dulled into resignation, 
somehow replaced by a measure of numbness.”8 

Elias Canetti would explain this as a mechanism linked to our survival 
instinct and with the removal of death and disease, with the terror they provoke 
in everyone.” Or maybe numbers are to blame. Perhaps a single tragedy inspires 
individual action, while - paradoxically - collective human suffering registers as an 
abstraction.” An abstraction eliciting transient sympathy allows us to bypass any 
serious reconsideration of the state of things. This is because, as Susan Sontag 
observed: ‘[s]o far as we feel sympathy, we feel we are not accomplices to what 
caused the suffering. Our sympathy proclaims our innocence as well as our 
impotence.*! Any attempt to explain the human tragedy of a pandemic, a war 
or of border deaths and violence, presupposes the possibility that things could 
be different, that we could recover from the pandemic, that peace could be 
reached and that our borders could be managed humanely. Unable to change 
the state of things, we have adapted to it, defending ourselves with disillu- 
sionment and disconnection: ‘compassion is an unstable emotion. It needs 
to be translated into action, or it withers.’ The question remains of what to 
do with compassion, especially where one has the impression that there is 
nothing we can do; especially, where it is not clear who that ‘we’ includes. 
At best, impotence and tepid sympathy towards migrants’ struggles confirm our 


2S UNHCR, Operational Portal, Refugee Situation, https://data2.unhcr.org/en/situations/ 
mediterranean. 

27 Annalisa Camilli, Frontiere (Internazionale, 25 January 2021), https://us16.campaign-archive. 
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28 Andrew Mitrovica, Russia-Ukraine war at 100 days: Compassion fatigue is here (Aljazeera, 3 June 2022), 
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clean conscience. At worst, the widespread thoughtless indifference to distant 
human suffering allows us to ignore questions about our responsibility towards 
those distant others. Every European citizen can be petrified before migrants’ 
deaths and suffering, but an unassailable ‘common sense’ also allows many to 
justify the policies at the root of these tragedies.** Yet, migrants’ deaths at sea and 
their mistreatment at the borders are not natural catastrophes nor inevitable side 
effects of legitimate policies. Not only are these tragedies avoidable, but the very 
legitimacy of the policy choices underlying them should be questioned. 

Ultimately, the EIBM is not merely the responsibility of European states and 
Frontex. It is not merely the responsibility of European governments, EU institu- 
tions or executive directors. Every European citizen has a stake in the management 
of the European borders. Hence, all of us have a responsibility in something that 
goes so wrong as to leave, year after year, the European borders covered by a 
thicker, yet invisible, blanket of despair. What matters, ultimately, is not only that 
public authorities respect the law and are held responsible if they fail to do so; what 
matters, too, is that we evaluate their conduct and correct it if needed. 

Transparency is the necessary, yet not sufficient, condition to enable any mean- 
ingful corrective action; when it comes to the implementation of the EIBM, it is a 
condition that is still not adequately met. In addition, many migrant rights viola- 
tions occur far from public attention.*4 Meanwhile, migrants adapt and react to a 
generally hostile environment. They change with it and demand - compellingly - 
to be heard and have their rights respected. Any sincere effort to alleviate the many 
problems migrants face at the borders of Europe would thus indubitably start with 
listening to them. 

The responsibility for the management of the European borders does not stop 
with the legal and administrative framework outlined above; instead, as Hannah 
Arendt would put it, all of us (citizens and non-citizens) need to assume the 
responsibility to act in our common world.’ Certainly, this is easier said than 
done, not least because of the permanent political and ethical crisis we live in. 
There is no magic - let alone legal - formula to solve this crisis. But any serious 
attempt in that direction would indubitably start by acknowledging and reminding 
our unconditioned obligation towards others.*° 


33 The rhetoric of ‘common sense allows the interlocutor to have racist and xenophobic purposes and 
support lies with the excuse that they seem sensible because shared by the majority. See: Laura Cervi, 
Santiago Tejedor and Mariana Alencar Dornelles, “When Populists Govern the Country: Strategies of 
Legitimization of Anti-Immigration Policies in Salvini’s Italy’ (2020) 12 Sustainability 10225. 

34See generally: Cathryn Costello and Itamar Mann, ‘Border Justice: Migration and Accountability 
for Human Rights Violations’ (2020) 21 German Law Journal 311. 

35Hannah Arendt, The Human Condition (Chicago, University of Chicago Press, 1958); Hannah 
Arendt, Responsibility and Judgment (ed J Kohn, Berlin, Schocken Books, 2003) 147-58. See also: 
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Journal of International Law 1. 
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